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with authority to impose civil, compensatory liability. If the absence of widespread agreement in
the world as to civil liability bars imposing liability on corporations, it bars imposing liability on
natural persons as well.

The majority’s argument thus conflicts with the authority of this court and the Supreme
Court. The point of the ATS is to provide a civil remedy to victims of torts committed in
violation of the law of nations. In spite of the clear absence of a rule of international law
providing for civil liability, we have repeatedly imposed civil liability under the ATS, and the
Supreme Court expressly stated in Sosa, rejecting the views of the Court minority, that civil tort
liability does lie under the ATS. The absence of a wide consensus imposing civil liability has
never been construed as barring civil liability. The majority’s argument that such absence of wide
consensus bars imposition of liability on a corporation places the majority in irreconcilable
conflict with the héldings of this court and the teachings of the Supreme Court.

D. Taking out of context Sosa’s reference to a “norm,” which must command virtually

universal acceptance as a rule of international law to qualify as a rule of international law, the

majority opinion atiributes to that concept a meaning the Supreme Court could not possibly have
intended. The majority claim to find support for their argument in a passage of the Supreme
Court’s Sosa opinion. The Court cautioned in Sosa that, in order to qualify és a tule of
international law, a “norm” must command virtually universal acceptance am(.)ng the civilized
nations as a rule of international law. 542 U.S. at 732. The majority opinion, disregarding the

context of the Court’s discussion, construes the “norm” under discussion as a convention
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concerning the type of violator of international law upon whom civil tort liability may be imposed.
It postulates that, where a corporation has committed a tort prescribed by the law of nations,
liability may not be imposed on it unless there is a “norm™ generally accepted throughout the
world for the imposition of tort liability on such a corporate violator of the law of nations, as
opposed to the natural person tortfeasors who acted on the corporations’ behalf.

This is not what the Supreme Court meant. What the Court was addressing in its reference
to “norms” was standards of conduct. Some norms (or standards) — those prescribing the most
egregious and universally condemned forms of conduct, including genocide, war crimes, and
slavery -- express rules of the law of nations. Other norms of conduct, even though widely
accepted and enforced in the world as rules of local law, are not rules of the law of nations and
are therefore not obligatory on States. What was required was that the particular standard of
conduct violated by the defendant be generally accepted as a mandatory rule of international law.

A reading of Sosa, and of fhe cases it descﬁbes in this discussicon as “generally consistent™
with its view, makes clear that all of them are discussing the distinctions between conduct that
does, and conduct that does not, violate the law of nations. Reinforcing this limitation, the Sosa
opinion quoted with approval this court’s reference in Filartiga to conduct that renders one

“hostis humani generis, an enemy of all mankind,” 630 F.2d at 890, Judge Edwards’ formulation

— “a handful of heinous actions — each of which violates definable, universal, obligatory norms,”

Tel-Oren, 726 F.2d at 781 (Edwards, J., concurring), and the Ninth Circuit’s similar observation

that “[a]ctionable violations of international law must be of a norm that is specific, universal, and
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obligatory,” In re Estate of Marcos Human Rights Litig., 25 I'.3d 1467, 1475 (9th Cir. 1994). The
discussion in Sosa used the word “norms™ to refer to standards of conduct.

To be sure, the distinction between conduct that does and conduct that does not violate the
law of nations can turn on whether the conduct is done by or on behalf of a State or by a private
actor independently of a State. Sosa and Te/-Oren both spoke of forms of conduct — arbitrary
detention and torture — that might violate the law of nations only if done by or on behalf of a State
and not if done by a private actor acting independently of the State. But that is a completely
different issue from the majority’s proposition. The majority are not speaking of conduct which,
because done by an actor of specified character, does nof violate the law of nations. By definition,
when conduct does not violate the law of nations, it cannot be the basis of tort liability under the 7
ATS for violation of the law of nations. The majority’s rule encompasses conduct that
indisputably does violate the law of nations, including for example slavery, genocide, piracy, and
official torture (done under color of State law) — conduct for which the natural person tortfeasors
will be held liable under ATS, but for which, the majority insist, a corporation that caused the
conduct to be done and that profited from it, cannot be held liable. Nothing in Sosa inferentially
supports or even discusses this question.

The Supreme Court, furthermore, could not have meant what the majority opinion
attributes to it. The disagreement in Sosa that divided the Court was on the question whether the
ATS in any circumstance anthorizes an award of compensatory tort damages. The minority of the

Court argued vigorously that no such damages could be awarded without further authorizing
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legislation by the Congress. Sosa, 542 U.S. at 746-47 (Scalia, J., concurring in the judgment).
The majority of the Supreme Court disagreed and found that the ATS authorized awards of tort
damages for violations of the norms of the law of nations without need for any further legislation.
Id. at 730 (maj. op.). Had the Supreme Court meant what my colleagues assume it did in this
passage, it could not have maintained its disagreement with the minority. There was no wide
adherence among the nations of the world to a rule of civil liability for violation of the law of
nations. Had the Supreme Court meant, as my celleagues attribute to it, that no damages may be
awarded under ATS absent a universally shared view among the civilized nations that
international law provides such a remedy, the Supreme Court would have been forced to
conclude, in agreement with the minority, that the Filartiga line of cases, which awarded
damages, was wrongly decided and that there could be no awards of damages under ATS. The
majority of the Court, however, spoke with approval of Filartiga and the subsequent cases which
had awarded damages and unimistakably concluded that damages were awardable under the ATS
upon a showing of violation of the norms of conduct constituting part of the law of nations.

The majority’s claim to find support for their position in the Supreme Court’s reference to
the need for a norm to enjoy universal acceptance to qualify as a rule of international law is

simply a misunderstanding of the Supreme Court’s discussion.*

 The majority’s position is also inconsistent with our court’s understanding in prior
cases of the norms dictated by international law. In prior opinions, we have looked to
international law to determine whether the defendant’s conduct violated norms of conduct
universally accepted by the nations of the world as rules of international law. Three of our
opinions contain extensive discussion of whether particular forms of conduct contravene
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IV.  The majority’s mistaken claim that corporations are not “subjects” of
international law

customary international law. In Flores v. Southern Peru Copper Corp., 414 F.3d 233 (2d Cir.
2003), a civil suit brought under the ATS against a corporate defendant, we surveyed the sources
on international law and concluded that acts of intranational pollution did not violate any norm of
international law capable of supporting liability under the ATS. In reaching this conclusion, our
opinion speaks repeatedly of the “offenses” or “conduct” the corporation allegedly engaged in,
and whether such acts violate customary international law. See, e.g., id. at 247 (“The
determination of what offenses violate customary international law . . . is no simple task..”
(emphasis added)); id. at 249 (“/O]ffenses that may be purely intra-national in their execution,
such as official torture, extrajudicial killings, and genocide, do violate customary international
law because the ‘nations of the world’ have demonstrated that such wrongs are of ‘mutual . . .
concern,” and capable of impairing international peace and security.” (citations omitted and
emphasis added)); id. at 255 (“The precept that ‘[hJuman beings are . . . entitled to a healthy and
productive life in harmony with nature,” . . . utterly fails to specify what conduct would fall
within or outside of the law.” (emphasis added)); id. at 266 (“Because plaintiffs have failed to
submit evidence sufficient to establish that intranational poliution violates customary
international law, the District Court properly granted defendant’s motion to dismiss.” (emphasis
added)). Nothing in the opinion even discussed whether the defendant might be exeinpt from
liability because of its corporate character or whether liability was foreclosed because of the
absence of a widely accepted convention among nations for awarding civil damages.

Again in United States v. Yousef, 327 F.3d 56 (2d Cir. 2003), we concluded that the act of
placing a bomb on a airplane operated by a foreign carrier did not support the exercise of
universal criminal jurisdiction, because the nations of the world disagree over which forms of
conduct constitute “terrorism.” Again, our opinion contains an extensive discussion of the forms
of conduct that are proscribed by international law. See, e.g., id. at 104 (“In modern times, the
class of crimes over which States can exercise universal jurisdiction has been extended to include
war crimes and acts identified after the Second World War as ‘crimes against humanity.””
(emphasis added)); id. at 106 (“Unlike those offenses supporting universal jurisdiction under
customary international law — that is, piracy, war crimes, and crimes against humanity — that now
have fairly precise definitions and that have achieved universal condemnation, ‘terrorism’ is a
term as loosely deployed as it is powerfully charged.” (emphasis added)); id. at 107 (“[T]here
continues to be strenuous disagreement among States about what actions do or do not constitute
terrorism . . . .” {emphasis added)).

And in Abdullahi v. Pfizer, Inc., 562 F.3d 163, 183-84 (2d Cir. 2009), cert. denied, 78
U.S.L.W. 3049, we wrote, “[T]he norm prohibiting nonconsensual medical experimentation on
human subjects has become firmly embedded and has secured universal acceptance in the
community of nations.”
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The majority attempt to bolster théir argument by employing the arcane terminology of
international law. They assert that a corporation is not a “subject” of international law. Maj. Op.
18. The majority explain the significance of this term to be that only subjects of international law
have “rights, duties, and liabilities” under international law. Maj. Op. 7. Because, according to
the majority, a corporation is not a subject of the law of nattons, it may neither bring suit for
violations of the law of nations nor be sued for offenses under the law of nations.

The majority, however, cite no authority in support of their assertion that a corporation is
not a subject of international law and is therefore incapable of being a plaintiff or a defendant in
an action based on a violation of the law of nations. And there 1is strong authority to the contrary.

The idea that an entity was or was not a “subject” of international had greatest prominence
when the rules of international law focused on the sovereign interests of States in their relations
with one another. To the extent that a particular rule of international law pertains only to the
relationship among States, it can be correct to say that only States are subjects. However, as the
law of nations evolved to recognize that “individuals and private juridical entities can have any
status, capacity, rights, or duties given them by international law or agreement,” Restatement

(Third) of the Foreign Relations Law of the United States, pt. II, introductory note,* that

% See, e.g., Kadic v. Karadzi¢, 70 F.3d 232, 242 (2d Cir. 1995) (“[Flrom its incorporation
into international law, the proscription of genocide has applied equally to state and non-state
actors.”); Basic Principles and Guidelines on the Right t¢ a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, art. 15, G.A. Res. 60/147, UN. Doc. A/RES/60/147 (Dec. 16, 2005) (“In
cases where a person, a legal person, or other entity is found liable for reparation to a victim,
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terminology has come to mean nothing more than asking whether the particular norm applies to
the type of individual or entity charged with violating it, as some norms apply only to States and
others apply to private non-state actors.

As early as the Nuremberg trials, which represented the dawn of the modern enforcement
of the humanitarian component of the law of nations, courts recognized that corporations had
obligations under international law (and were therefore subjects of international law). In at least
three of those trials, tribunals found that corporations violated the law of nations and imposed
judgment on individual criminal defendants based on their complicity in the corporations’.
violations.™

For example, in the Farben case, the Farben personnel were charged in five counts with
wide-ranging violations of international law, including plunder of occupied properties. VIII
Farben Trial, at 1129. Nine defendants were found guilty on this count. The tribunal’s judgment
makes clear that the Farben company itself committed violations of international law. Describing
the applicable law, the tribunal stated:

Where private individuals, including juristic persons, proceed to exploit the

military occupancy by acquiring private property against the will and consent of the
former owner, such action, not being expressly justified . . ., is in violation of

such party should provide reparation to the victim or compensate the State if the State has already
provided reparation to the victim” (emphasis added)).

% See VI Trials of War Criminals Before the Nuernberg Military Tribunals (1952) (the
“Flick Trial™); VII, VIII Trials of War Criminals Before the Nuernberg Military Tribunals (1952)
(the “Farben Trial); IX Trials of War Criminals Before the Nuernberg Military Tribunals (1950)
(the “Krupp Trial™).
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international law. . . . Similarly where a private individual or a juristic person

becomes a party to unlawful confiscation of public or private property by planning

and executing a well-defined design to acquire such property permanently,

acquisition under such circumstances subsequent to the confiscation constitutes

conduct in violation of {international law].

Id. at 1132-33 (emphasis added). Describing Farben’s activities, the tribunal wrote:

[W]e find that the proof establishes beyond a reasonable doubt that offenses

against property as defined in Control Council Law No. 10 were committed by

Farben, and that these offenses were connected with, and an inextricable part of the

German policy for occupied countries as above described. . . . The action of Farben

and its representatives, under these circumstances, cannot be differentiated from

acts of plunder or pillage committed by officers, soldiers, or public officials of the

(Gierman Reich.

Id. at 1140. Then — after concluding that Farben violated international law — the tribunal imposed
criminal liability on Farben’s employees because of their complicity in violations commiitted by
Farben.

As discussed above in Part IL.A, two opinions of the Attorney General of the United States
further refute the majority’s view that corporations have neither rights nor obligations under
international law. In 1907, the Attorney General rendered an opinion that an American
corporation could be held liable under the ATS to Mexican nationals if the defendant’s “diversion
of the water [of the Rio Grande] was an injury to substantial rights of citizens of Mexico under the
principles of international law or by treaty.” 26 Op. Att’y Gen. 252, 253 (1907). And in 1795,
shortly after the enactment of the ATS, the Attorney General opined that a British corporation

could pursue a civil action under the ATS for injury caused to it in violation of international law

by American citizens who, in concert with a French fleet, had attacked a settlement managed by
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the corporation in Sierra Leone in violation of international law. See 1 Op. Att’y Gen. 57 (1795).

This court similarly recognized claims on behalf of juridical entities (a corporation, a trust,
and a partnership) against Cuba, premised on Cuba’s expropriation of their property in violation
of international law.”” These decisions cannot be reconciled with the majority’s contention that
corporations are not subjects of under international law.
V. The absence of scholarly support for the majority’s rule

The majority contend that the “teachings of the most highly qualified publicists of the
various nations’ support their strange view of international law. Maj. Op. 28 n.36. The opinion
seems to suggest that all those works of scholarship that discuss the actual state of the law, as
opposed to those which advocate for the scholars’ aspirational preferences, agree with the
majority’s view. 1have discovered no published work of scholarship that supports the majority’s
rule. While they cite eminent works of scholarship for many other propositions that I do not
dispute, none of those works supports, or even addresses, the majority’s claim that corporations
are exempted by international law from the obligation to comply with its rules.

The majority open their discussion by quoting the Supreme Court’s well known

observation in The Paguete Habana, 175 U.S. 677 (1900), that “the works of jurists and

¥ See, e.g., Banco Nacional de Cuba v. Chem. Bank N.Y. Trust Co., 822 F.2d 230, 236-37
(2d Cir. 1987); Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875, 894 (2d Cir.
1981); Banco Nacional de Cuba v. First Nat'l City Bank of N.Y., 478 F.2d 191, 193 (2d Cir.
1973); Banco Nacional de Cuba v. Farr, 383 F.2d 166, 170, 185 (2d Cir. 1967); Banco Nacional
de Cuba v. Sabbatino, 307 F.2d 845, 864 (2d Cir. 1962), rev'd on other grounds, 376 U.S. 398
(1964), superseded by statute, 22 U.8.C. § 2370(e)(2).
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commentators who by years of labor, research, and experience have made themselves peculiarly
well acquainted with the subjects of which they treat” can furnish valuable “evidence” of
customary international law. Id. at 700 (emphasis added). The Supreme Court relied on the
leading treatises in the field, such as Wharton’s Digest of the International Law of the United
States and Wheaton’s treatise on international law, as well as on *“leading French treatises on
international law,” such as De Cussy’s Phases et Causes Celebres du Droit Maritime des Nations,
Ortolan’s Regles Internationales et Diplomatie de la Mer, and De Boeck’s de la Propriete Privee
Ennemie sous Pavillon Ennemi.

The majority opinion, in contrast, does not cite a single published work of scholarship — no
treatise on the law of nations, no published book on the subject, and no article in a scholarly

journal — in support of its position.*® If the prescriptions of international law against inhumane

*¥ The majority do cite one published book, Michael Koebele, Corporate Responsibility
Under the Alien Tort Statute: Enforcement of International Law Through U.S. Torts
Law (Nijhoff 2009), in a manner suggesting that it supports the majority’s analysis, but once
again the quotation is out of context. The majority quote this work to the effect that it remains
the “prevailing view” among scholars that international law “primarily regulates States and in
limited instances such as international criminal law, individuals, but not [transnational
corporations].” Maj. Op. 43-44, This quotation appears to support the majority’s position, but
when one places it in context, the appearance of support disappears. Koebele’s book later
explains that “the ATS, although incorporating international law, is still governed by and forms
part of torts law which applies equally to natural and legal persons unless the text of a statute
provides otherwise,” and that international law does not prevent a State “from raising its
standards by holding [transnational corporations] which are involved [in] or contribute to
violations of international law liable as long as the cause of international law is served because
international law leaves individual liability (as opposed to State liability), be it of a natural or a
legal person, largely to domestic law.” Koebele, supra, at 208. Koebele thus recognizes that the
imposition of tort liability on a corperation under the ATS is entirely consistent with-

‘international law.
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acts do not apply to corporations, which are therefore free to disregard them without liability, one
would think this would be sufficiently interesting to warrant comment, or at least
acknowledgment, in some published work of scholarship. The majority cite none. No reference
to this strange view is found for example in Oppenheim’s International Law, Brierley’s The Law
of Nations or the American Law Institute’s Restatements of the Foreign Relations Law of the -
United States, or in any of the numerous learned works the majority cite.

The majority opinion claims that its view is supported in two unpublished documents —
affidavits by law professors submitted in another litigation by corporate defendants in an effort to
get the case against them dismissed.”” (The majority opinion ignores opposing affidavits filed in
the same litigation.) My colleagues assert that those afﬁdavits by two renowned professors of
international law, Professors James Crawford and Christopher Greenwood, “have forcefully
declared . . . that customary intemationai law does not recognize liability for corporations that
violate its norms.” Maj. Op. 43. This characterization is not strictly speaking false but any
implication that the professors’ affidavits support the majority’s view — that corporate violations
of international law can give rise to civil liability of the natural persons who acted for the
corporation but not of the corporation itself — is completely unwarranted.

Professor Crawford’s affidavit, which was filed by the corporate defendant in Presbyterian

* It is not self-evident that unpublished expert affidavits submitted in a different litigation
are what the Supreme Court had in mind in Paquete Habana when it approved consultation of
“the works of jurists and commentators” and, under that rubric, cited leading works of published
scholarship.
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Church of the Sudan v. Talisman Energy, Inc., Dkt. No. 07-0016, does not discuss, much Jess
espouse, the majority’s theory. Its subject matter is very limited. The affidavit was prepared in
response o a question put to the litigants during argument of the appeal by Judge Cabranes.
Judge Cabranes requested further briefing on the question:

What country or international judicial tribunal has recognized corporate liability, as

opposed to individual liability, in a civil or criminal context on the basis of a

violation of the law of nations or customary international law?
Professor Crawford makes clear in his affidavit that he limits himself to answering that question —
whether any international or foreign judicial decision has imposed liability on a corporation
“under intemational law as such.” Crawford Decl. 9 5. The Professor answers that he knows of
no such decision.*

I have no guarrel with Professor Crawford’s statement that no national court outside the
United States or international judicial tribunal has as yet imposed civil liability on a corporation
on the basis of a violation of the law of nations. It adds nothing to our debate. To begin with, his

observation is particularly without significance as justification of the majority’s distinction

between liability of natural persons and liability of corporations because Professor Crawford does

* Professor Crawford’s affidavit does not take the position that there is any obstacle to a
national court holding a corporation civilly liable — only that no such decision has yet has been
rendered. The affidavit notes that a study by the International Commission of Jurists on
corporate complicity in human rights violations states that corporations are in a “zone of legal
risk,” Crawford Decl. § 7, but cites no examples of decisions actually holding them liable. In
speaking of the experience of the United Kingdom, Professor Crawford characterizes the
question of corporate liability as “largely untested.” Id. 9 8. And as far as international tribunals
are concerned, the Professor explains that the reason for the absence of judgments against
corporations is that the international tribunals do not have jurisdiction to award such judgments.
“None have jurisdiction over corporations as respondents.” id. 9§ 9.
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not state that any nation outside the United States awards civil damages against any category of
defendant for violations of the law of nations. If there are no civil judgments outside the United
States against natural persons, the fact that there are no civil judgments against corporations either
in no way supports the distinction the majority are making,

Professor Crawford’s affidavit furthermore does not address the rule the majority attribute
to _intemational law. International tribunals do not have jurisdiction to impose civil liability on
private actors, and the fact that other nations’ courts have not awarded civil damages against
corporations does not support the majority’s theory that the absence of judgments imposing civil
liability somehow bars a national court, such as a U.S. court acting under the ATS, from imposing
civil liability on a corporation for its violation of international law.

I do not contend that the law of nations imposes civil damages, either on corporations or
on natural persons. Quite to the contrary, the law of nations does not take a position on civil
liability of either natural persons or corporations. It leaves the question of civil liability to each
nation to resolve for itself. By passing the ATS, Congress resolved that question for the United
States, unlike the great majority of nations, in favor of civil Hability. Nothing in Professor
Crawford’s affidavit is to the contrary.

In fact, Professor Crawford’s affidavit seems rather to express oblique support for my
view. In noting that no national tribunal outside the United States has imposed civil liability on a
corporation on the basis of a violation of the law of nations, the Professor notes the need for a

“clarification.” He then explains,
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When the terms of an international treaty become part of the law of a given state —

whether (as in most common law jurisdictions) by being enacted by parliament or

(as in many civil law jurisdictions) by virtue of constitutional approval and

promulgation which give a self-executing treaty the force of law — corporations

may be civilly liable for wrongful conduct contrary to the enacted terms of the

treaty just as they may be liable for any other conduct recognized as unlawful by

that legal system.
d 4 (eniphasis added). That is more or less the circumstance when a plaintiff sues in U.S.
courts under the ATS to impose civil compensatory liability for a violation international law. The
ATS provides jurisdiction over “a tort only, committed in violation of the law of nations or a
treaty of the United States.” 28 U.S.C. § 1350. Norms of international law, such as the outlawing
of genocide by the Genocide Convention, have the force of law in the United States and may be
the subject of a suit under the ATS. Because the law of nations leaves each nation free to
determine for itself whether to impose civil liability for such violations of the norms of the law of
nations, and because the United States by enacting the ATS has opted for civil tort liability, U.S.
courts, as a matter of U.S. law, entertain suits for compensatory damages under the ATS for
violations of the law of nations. The ATS confers juriédiction by virtue of the defendant’s
violation of the law of nations. Damages are properly awarded under the ATS not because any
rule of international law imposes damages, but because the United States has exercised the option

left to it by international law to allow civil suits. Nothing in international law bars such an award,

and nothing in Professor Crawford’s affidavit suggests the contrary.*'

*! Another aspect of the majority’s citation of Professor Crawford’s declaration requires
clarification. The majority opinion quotes the declaration as saying, “[njo national court [outside
the United States] and no international judicial tribunal has so far recognized corporate liability,-
as opposed to individual liability, in a civil or criminal context on the basis of a violation of the
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law of nattons.” Maj. Op. 43 (first emphasis added). The manner of presenting the quotation
could lead the reader to understand that the Professor, like the majority, is saying that when a
corporation violates the law of nations, that law recognizes civil liability of natural persons who
acted for the corporation, but not of the corporations. That is not what the Professor was saying.
When Professor Crawford responded that no national court outside the United States or
international judicial tribunal had imposed corporate liability, “as opposed to individual
liability,” he was merely adhering to the precise question asked. He was not suggesting, as the
majority opinion does, that civil liability of natural persons is judged differently from civil
liability of corporations. His affidavit contains no discussion whatsoever of whether any national
court or international judicial tribunal has recognized civil liability of natural persons, and he
makes no statement one way or the other on the question of such liability.
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The majority also quote from an affidavit of Professor Christopher Greenwood, filed in the
district court in the Talisman case. The majority’s quotation from the Greenwood affidavit
contributes nothing to this dispute. According to the majority, the Professor’s affidavit states,
“[TIhere is not, and never has been, any assertion of the criminal liability of corporations in
international law.” Maj. Op. 43. As I have explained above, I have no quarrel with that assertion,
but it has no bearing on whether corporations may be held civilly liable under ATS for violations
of international law. The reasons international tribunals do not impose criminal liability on
corporations have to do only with the nature of criminal liability and a widespread perception that
criminal liability is neither theoretically sound nor practically efficacious when imposed on a

juridical entity. This says nothing about the imposition of compensatory civil liability.*?

One of the main problems with the majority’s theory is its incoherence resulting from the
fact that it treats the absence of any international law precedent for imposition of damages on
corporations as barring such an award under the ATS, while acknowledging that damages are
properly awarded against natural persons notwithstanding the very same absence of international
law precedent for such awards. The quotation from Professor Crawford’s affidavit in the
majority opinion sounds as if the Professor is saying that international law distinguishes between
civil liability of natural persons, which it allows, and civil liability of corporations, which it does
not allow. But the Professor was not saying that. His affidavit does not discuss, much less
support, the majority’s theory that, when a corporation violates the law of nations, civil liability
under the ATS may be imposed on the natural persons who acted for the corporation but not on
the corporation. The ambiguity in Professor Crawford’s sentence does not indicate adoption of
the majority’s incoherent and inconsistent proposition.

** The majority contend that I criticize them for citing affidavits. They assert that
affidavits, because they are made under penalty of perjury, are as reliable a source as law review
articles “whose accuracy is confirmed only by efforts of the student staff of law journals.” Maj.
Op. 44 n.47. 1 do not criticize the majority for citing the affidavits of learned professors. 1 have
only questioned whether unpublished litigating affidavits are what the Supreme Court had in
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The majority cite no work of scholarship that supports their position, and fail to
acknowledge scholarship that rejects their view. Professor Schachter and other scholars assert
that international law leaves the question of civil liability to be determined by individual nations.
See supra note 29 and accompanying text. A three-volume report of the International
Commission of Jurists on the subject of “Corporate Complicity and Legal Accountability”
distinguishes between criminal and civil liability and provides as to civil liability that “the law of
civil remedies will always have the ability to deal with the conduct of companies, individuals and
state authorities.” 3 Int’l Comm. of Jurists, Corporate Complicity & Legal Accountability 5
(2008). The report maintains that this is the case notwithstanding that “significant opposition to
the imposttion of criminal sanctions on companies as legal entities remains,” for “reasons [that]
appear to be broadly conceptual, and at times political.”™ 2 Int’l Comm. of Jurists, Corporate
Complicity & Legal Accountability 57 (2008) (emphasis added). Michael Koebele’s work asserts
that liability under the ATS “applies equally to natural and legal persons™ and that international

law does not bar States from imposing liability on a corporation, as international law leaves civil

liability to domestic law. Michael Koebele, Corporate Responsibility Under the Alien Tort

mind in Paguete Habana as the “teachings” of publicists. Regardless, I have no criticism of the
affidavits of Professors Crawford and Greenwood. The problem with the majority’s citation of
those affidavits is that the affidavits do not support the majority’s thesis.

# Int’{ Comm. of Jurists, Corporate Complicity & Legal Accountability (2008), available
at http//www icj.org/default.asp?nodelD=350&langage=1 &myPage=Publications.

" See infra note 46.
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Statute: Enforcement of International Law Through U.S. Torts Law 208 (2009). Two treatises
on the ATS maintain that a corporation may be held civilly liable for engaging in conduct that
violates the law of nations. Beth Stephens et al., International Human Rights Litigation in U.S.
Courts 310 (2d ed. 2008) (“Nothing in the Sosa decision demands more of plaintiffs seeking to
hold corporations accountable for human rights violations than the strict evidentiary requirements
imposed generally . . . .”"); Peter Henner, Human Rights and the Alien Tort Statute: Law, History,
and Analysis 215 (2009) (“Alleged perpetrators of crimes under international law that do not
require any showing of state action, including piracy, genocide, crimes against humanity,
enslavement, and slave trading, can be sued under the ATS. Generally, the prospective private

defendants can be individuals, corporations, or other entities.” (emphasis added)).*

* While the majority dismiss Professor Steven R. Ratmer’s discussion as merely
aspirational, they do not acknowledge his assertion, based on a report of the International Council
on Human Rights, judgments of the Nuremberg Tribunals, multilateral instruments imposing
obligations on corporations, the multimillion dollar settlements agreed to by German companies
alleged to have been complicit in the wartime human rights violations of the Third Reich, and the
practice of the European Union, that “international law has alfready effectively recognized duties
of corporations.” Steven R. Ratner, Corporations and Human Rights: A Theory of Legal
Responsibility, 111 Yale L.J. 443, 475 (2001) (emphasis added).

* The majority criticize the report of the International Commission of Jurists and the
Stephens treatise as biased sources. Maj. Op. 44 n.47. They point out that certain authors of the
Stephens treatise serve as counsel for the Plaintiffs in this case. That is indeed a reason to view
the conclusions of the treatise with skepticism. The majority’s condemnation of the International
Commission of Jurists, on the ground that it “promot|es] the understanding and observance of the
rule of law and the legal protection of human rights throughout the world,” is less convincing. 1
do not understand why an organization’s commitment to upholding the law justifies the view that
the organization is biased as to the content of the law. But in any event, the views expressed in
those scholarly works are consistent with the views of scholars the majority have not questioned.
In contrast, no work of scholarship, whether interested or not interested, has supported the
majority’s view.
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To be sure, the scholarship of international law includes statements of scholars to the

effect that international law imposes no liabilities on private juridical persons. This is entirely

- accurate, but it does not mean what the majority contend. It is true that international law, of its

own force, imposes no liabilities on corporations or other private juridical entities.*’ International
criminal tribunals, for reasons that relate solely to the nature of criminal liability and punishment,
do not exercise jurisdiction over corporations. And as for civil liability of private persons,
international law leaves individual nations free to decide whether to implement its norms of
conduct by providing civil compensatory liability to victims. See supra notes 29-30 and
accompanying text. Accordingly, it is absolutely correct that the rules of international law do not
provide civil liability against any private actor and do not provide for any form of liability of
corporations. In no way, however, does it follow that international law’s rules do not apply to
corporations.

No work of scholarship cited in the m_ajority opinion supports the majority’s rule, and
many works of scholarship assert the contrary.
V1. Response to the majority’s criticism of my arguments

There is no inconsistency between my present position and my prior endorsement in

Talisman of the reasoning set forth by Judge Katzmann in Khulumani. The majority assert that

! Because I agree that international law does not of its own force impose liability on
corporations, the majority assert that “Judge Leval does not disagree with Part II”” of their
opinion. Maj. Op. 45. To the contrary, while certain facts mentioned there are entirely accurate,
I disagree with numerous unwarranted inferences and conclusions the majority draw from them.
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the position I now take contradicts the position I took in Talisman when I approved the reasoning
Judge Katzmann set forth in KAulumani. They say I now “ignore” the international tribunals
whose rulings I and Judge Katzmann previously found controlling, that I ignore “the second step”
of Judge Katzmann’s approach, and that I “look to international tribunals only when they supply a
norm with which [I agree].” Maj. Op. 48. These criticisms misunderstand both Judge
Katzmann’s arguments and mine. There is no inconsistency between my prior endorsement of the
views Judge Katzmann expressed in KAulumani and those I express here. I do not ignore the
Judgments of international tribunals. I merely decline to draw illogical and unwarranted
conclusions from them.

In Khuiumani, one of the main issues in dispute was whether civil liability for violations
of international law may be imposed on an actor who participated in the violation of an
international law norm as an aider and abetter. The district court had dismissed claims against
alleged aiders. and abetters on the ground that international law recognized no civil liability for
aiding and abetting. See Nisebeza v. Citigroup, Inc., 346 F. Supp. 2d 538, 554 (S.D.N.Y. 2004).
Althoﬁgh numerous judgments in criminal proceedings had imposed criminal liability for aiding
and abetting, the district court accorded them no significance, because they were criminal
judgments which the district court believed were inapplicable to civil liability. Judge Katzmann
found this reasoning erroneous and pointed out that we have “consistently relied on criminal law
norms in establishing the content of customary international law for purposes of the AT[S].”

Khulumani, 504 F.3d at 270 n.5. He concluded that if international criminal tribunals had ruled
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that aiding and abetting a violation of the law of nations was itself a violation of the law of
nations, this answered the question posed in a civil suit under the ATS whether aiding and
abetting violated the law of nations. He explained, “Once a court determines that the defendants’
alleged conduct falls within one of “the modest number of international law violations with a
potential for personal liability’ on the defendant’s part . . . [t]he common law . . . permits the
‘independent judicial recognition of actionable international norms.”” Id. at 269-70 (citations
omitted). Judge Katzmann, in other words, looked at the norms of conduct established by
international courts as violations of international law and concluded that conduct which
constitutes a criminal violation of international law also violates international law for purposes of
civil liability under the ATS.

I agree completely with Judge Katzmann’s reasoning. It does not follow, however, that if
international tribunals withhold criminal liability from juridical entities for reasons that have
nothing to do with whether they violated the conduct norms of international law, but result only
from a perceived inappropriateness of imposing criminal judgments on artificial entities, there has
been no viclation of the norms of international law. Nothing in Judge Katzmann’s opinion
suggests that he would adopt the majority’s position or that he would disagree with mine.

As I have made clear, I do not oppose looking to the instruments of international law to
determine whether there has been a violation of international law. That is exactly where one
should look. And if they answer the question, that answer is determinative, What I oppose is

drawing illogical and unwarranted inferences from the judgments of international tribunals,
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especially when those inferences are used to support rules that undermine the objectives of
international law.

The majority likewise attribute to Judge Katzmann the proposition that there is no
distinction in international law between criminal and civil liability. Maj. Op. 46. Once again
quoting out of context, the majority misunderstand Judge Katzmann’s opinion. As noted above,
the district court in Khulumani had disregarded the opinions of intermational tribunals which
found violations based on aiding and abetting on the ground that those sources imposed criminal,
and not civil, responsibility. Judge Katzmann’s observation meant nothing more than that the
district court was wrong to consider criminal judgments irrelevant to whether conduct constituted
a violation of international law for purposes of civil liability. Judge Katzmann did not endorse, or
even comment on, the majority’s new proposition that withholding of criminal liability for a
reason having nothing to do with whether the conduct norms of international law have been
violated requires the conclusion that there has been no violation of international law. Nothing in
Judge Katzmann’s opinion suggests that, in considering the norms that may be violated by a
private actor without State involvement, international law distinguishes between the liability of
natural and juridical persons. Cf. Khulumani, 504 IF.3d at 282 (Katzmann, J., concurring) (“We
have repeatedly treated the issue of whether corporations may be held liable under the AT[S] as
indistinguishable from the question of whether private individuals may be.”).

To be sure, if international criminal tribunals followed a rule that the acts of juridical

persons cannot violate international law because international law does not cover them, I, and
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presumably Judge Katzmann as well, would regard such rulings as determinative for ATS
purposes. But international tribunals have made no such rulings. There is no inconsistency
between my earlier endorsement of Judge Katzmann’s reasoning and the reasoning I follow here.

The majority’s other criticisms of my opinion merely restate their arguments. I have
answered these above.

VII. The Complaint must be dismissed because its factual allegations fail to plead a
violation of the law of nations.

Although I do not share my colleagues’ understanding of international law, I am in
complete agreement that the claims against Appellants must be dismissed.*® That is because the
pertinent allegations of the Complaint fall short of mandatory standards established by decisions
of this court and the Supreme Court. We recently held in Presbyterian Church of Sudan v.
Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009), that liability under the ATS for aiding and
abetting in a violation of international human rights lies only where the aider and abettor acts with
a purpose to bring about the abuse of human rights. /d. at 259. Furthermore, the Supreme Court
rﬁled in Ashcroft v. Igbal, 129 S. Ct. 1937 (2009), that a complaint is insufficient as a matter of
law unless it pleads specific facts that “allow[] the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Jd. at 1949. When read together, Talisman and
Igbal establish a requirement that, for a complaint to properly allege a defendant’s complicity in

human rights abuses perpetrated by officials of a foreign government, it must plead specific facts

“ By “Complaint,” I refer to the amended complaint filed in May 2004. See infra Part
VILA.3.
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supporting a reasonable inference that the defendant acted with a purpose of bringing about the
abuses. The allegations against Appellants in these appeals do not satisfy this standard. While the
Complaint plausibly alleges that Appellants knew of human rights abuses committed by officials
of the government of Nigeria and took actions which contributed indirectly to the commission of
those offenses, it does not contain allegations supporting a reasonable inference that Appellants
acted with a purpose of bringing about the alleged abuses.

A. Factual and procedural background

Because the majority opinton focuses on the legal issue of whether international law
allows a U.S. court to impose liability on a corporation, it is necessary to set out the allegations of
the Complaint and the history of prior proceedings in detail.

1) Parties. As the majority note, Plaintiffs are, or were, residents of the Ogoni region of
Nigeria. Plaintiffs allege that they (and others similarly situated whom they undertake to .represent
as a class) were victims of human rights abuses committed by the government of Nigeria, through
its military and police forces, with the aid of Shell. “Shell,” as the designation is used in the
Complaint and this opinion, refers collectively to the Royal Dutch Petrolenmn Company and Shell
Transport and Trading Company PLC.” According to the allegations of the Complaint, those two
entities are holding companies organized respectively in the Netherlands and the United Kingdom.

They conduct petroleum exploration and production operations in Nigeria through a Nigerian

* Because of changes in corporate form unrelated to this lawsuit, Shell Petroleum N.V.
and Shell Transport and Trading Company, Ltd. are the successors to the named defendants
Royal Dutch Petroleum Company and Shell Transport and Trading Company PLC, respectively.
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subsidiary named Shell Petroleum Development Company of Nigeria, Ltd. (hereinafter “SPDC”).
SPDC was named as a defendant, and is not a party to this appeal. The district court dismissed
the suit against SPDC for lack of personal jurisdiction on June 21, 2010.

2) Allegations of the complaint. Plaintiffs’ suit asserts the liability of Shell on the ground
that Shell aided and abetted Nigerian government forces in the commission of varicus human
rights abuses, directed against Plaintiffs. The Complaint alleges the following:

Since 1958, SPDC, has been engaged in oil exploration and production in Nigeria,
conducting extensive operations in the Ogoni region.® Ogoni residents initiated the Movement
for Survival of Ogoni People (MOSOP) to protest environmental damage caused by SPDC’s
operations. Beginning in 1993, the Nigerian military engaged in a campaign of violence against
MOSOP and the Ogoni, which was “instigated, planned, facilitated, conspired, and cooperated in”
by Sheil and SPDC.

In February 1993, following a demand by MOSOP for royalties for the Ogoni people,
Shell and SPDC officials met in the Netherlands and England in February 1993 to “formulate a
strategy to suppress MOSOP and to return to Ogoniland.” In April 1993, SPDC called for
assistance from government troops. The Nigerian government troops fired on Ogoni residents
protesting a new pipeline, killing eleven. Later, SPDC’s divisional manager wrote to the

Governor of Rivers State (in which Ogoni is located) and requested “the usual assistance™ to

*% The designation “Shell,” as noted above, represents holding companies in England and
Holland, which wholly own The Shell Petroleum Company Ltd., a holding company, which in
turn owns SPDC. SPDC is the sole operator and 30% owner of a joint venture engaged in oil
exploration, refinement, and extraction in Nigeria.
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protect the progress of SPDC’s further work on the pipeline. In August through October 1993, the
Nigerian military attacked Ogoni villages, killing large numbers of civilians. SPDC provided a
helicopter and boats for reconnaissance, provided transportation to the Nigerian forces involved,
provided SPDC property as a staging area for the attacks, and provided food and compensation to
the soldiers involved in the aftacks. In an operation in October 1993, SPDC employees
accompanied Nigerian military personnel in an SPDC charter bus to a village where the military
personnel fired on unarmed villagers.

In December 1993, SPDC’s managing director, with the approval of Shell, asked the
Nigerian Police Inspector General to increase security in exchange for providing Nigerian forces
with salary, housing, equipment, and vehicles. Shortly thereafter, the Nigerian government
created the Rivers State Internal Security Task Force (ISTF). Shell and SPDC provided financial
support for the ISTF’s operations, as well as transportation, food, and ammunition for its
personnel. In April 1994, the Rivers State Military Administrator ordered the ISTF to “‘sanitize’
Ogoniland, in order to ensure that those ‘carrying out ventures . . . within Ogoniland are not
molested.”” The head of the ISTF responded in May that “Shell operations still impossible unless
ruthless military operations are undertaken for smooth economic activities to commence.”

From May to August 1994, the ISTF engaged in numerous nighttime raids on Ogoni towns
and villages. During these raids, the ISTF “broke into homes, shooting or beating anyone in their
path, including the elderly, women and éhildren, raping, forcing villagers to pay ‘settlement fees,’

bribes and ransoms to secure their release, forcing villagers to flee and abandon their homes, and
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burning, destroying or looting property,” and killed at least fifty Ogoni residents. Plaintiffs and

~ others were arrested and detained without formal charges and without access to a civilian court

system, some for more than four weeks. In the detention facility, Plaintiffs and others were beaten
and were provided inadequate medical care, food, and sanitary facilities. SPDC officials
“frequently visited the . . . detention facility” and “regularly provided food and logistical support
for the soldiers” who worked there.

In 1994, the Nigerian military created a “Special Tribunal” to try leaders of MOSOP,
including Dr. Barinem Kiobel, a Rivers State politician who objected to the tactics of the ISTF
and supported MOSOP. Counsel to those brought before the Special Tribunal were “subjected to
actual or threatened beatings or other physical harm.” The Complaint alleges also that, with
Shell’s complicity, witnesses were bribed to give false testimony before the Special Tribunal. In
January 1995, the Nigerian military violently put down a protest against Shell’s operations and the
Special Tribunal, and the protesters who were detained were subjected to “floggings, beatings and
other torture[,] and money was extorted to obtain releases.” Dr. Kiobel and others were
condemmed to death by the Special Tribunal and executed in November 1995.

3) Prior proceedings. In September 2002, Plaintiffs filed a putative class action in the
United States District Court for the Southern District of New York alleging torts in violation of
the law of nations, pursuant to the ATS. The amended complaint filed in May 2004 (“the
Complaint”} charged seven counts of violations of the law of nations against Shell a.nd SPDC.

With respect to each count, the Complaint alleged that Shell and SPDC “aided and abetted,”
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o

“facilitated,” “participated in,” “conspired with,” and/or “cooperated with” the Nigerian military
in its violations of the law qf nations.

Shell moved to dismiss on several grounds, including that the Complaint failed to state a
violation of the law of nations with the specificity required by the Supreme Court’s ruling in Sosa.
Kiobel v. Royal Dutch Petroleum Co., 456 F. Supp. 2d 457, 459 (S.D.N.Y. 2006).>" The district
court granted the motion in part and denied it in part.

The court first determined that “where a cause of action for violation of an international
norm is viable under the ATS, claims for aiding and abetting that violation are viable as well.” Id.
at 463-64. Turning to the substantive counts, the district court dismissed the claims of aiding and
abetting property destruction, forced exile, extrajudicial killing, and violation of the rights to life,
liberty, security, and association, on the ground that international law did not define those
violations, as alleged, with the particularity required by Sosa. By contrast, the court denied the
motion to dismiss the claims that Shell aided and abetted the Nigerian government’s comimission
of torture, arbitrary arrest and detention, and crimes against humanity, concluding that such acts _
are clear violations of the law of nations. /d. at 464-67.

The district court certified its order for interlocutory appeal pursuant to 28 U.S.C. §

1292(b). Id. at 468. On December 27, 2006, we granted Plaintiffs’ petition and Shell’s cross-

petition to entertain the interlocutory appeal. See Kiobel v. Royal Dutch Petroleum Co., Nos.

3! Shell also moved to dismiss on the grounds that Plainti{fs’ claims are barred by the act
of state doctrine and by the doctrine of international comity. All of these motions were denied
and were not appealed. Kiobel, 456 IF. Supp. 2d at 459.
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06-4800-cv, 06-4876-cv (2d Cir. Dec. 27, 2006).

B. Adequacy of the pleadings against Shell

Shell contends the Complaint does not sufficiently plead facts that would render it liable
for aiding and abetting Nigeria’s violations of the law of nations.”” In my view, this argument is
dispositive.

1) Standard of review. Whether a complaint asserts a claim upon which relief may be
granted is a question of law. This court reviews a district court’s ruling on a such a question de
novo. See Chapm.an v. New York State Div. for Youth, 546 F.3d 230, 235 (2d Cir. 2008). “To
survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true,

to ‘state a claim to relief that is plausible on its face.”” Igbal, 129 S. Ct. at 1949 (emphasis added)

- (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “Facial plausibility’” means that

the plaintiff’s factual pleadings “allow[] the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Id. A complaint that pleads facts that are “merely
consistent with” a defendant’s liability is not plausible. /d.

Conclusory allegations that the defendant violated the standards of law do not satisfy the

*2 Plaintiffs contend we should not consider this question because the district court did
not consider it and Shell did not raise the issue in its petition for permission to appeal. On
interlocutory appeal pursuant to § 1292(b), however, “our Court ‘may address any issue fairly
included within the certified order,” as ‘it is the order that is appealable, and not the controlling
question identified by the district court.”” Cal. Pub. Employees’ Ret. Sys. v. WorldCom, Inc., 368
F.3d 86, 95 (2d Cir. 2004) {quoting Yamaha Motor Corp. v. Calhoun, 516 U.S. 199, 205 (1996)});
see also Merican, Inc. v. Caterpillar Tractor Co., 713 F.2d 958, 962 n.7 (3d Cir. 1983) (“On a
§ 1292(b) appeal we consider all grounds which might require a reversal of the order appealed
from.”). The issue has been fully briefed and I see no reason not to consider it.
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need for plausible factual allegations. Twombly, 550 U.S. at 555 (holding that “courts are not
bound to accept as true a legal conclusion couched as a factual allegation” (internal quotation
marks omitted)); see also Kirch v. Liberty Media Corp., 449 F.3d 388, 398 (2d Cir. 2006)
(“[Clonclusory allegations or legal conclusions masquerading as factual conclusions will not
suffice to [defeat] a motion to dismiss.” (internal quotation marks and citation omitted) (second
alteration in original)). This requirement applies to pleadings of intent as well as conduct. See
Igbal, 129 S. Ct. at 1954,
2) Inadequacy of the pleadings. The Complaint asserts three theories of Shell’s liability.
First, it alleges that Shell itself aided and abetted the government of Nigeria in the government’s
commission of various human rights violations against the Ogoni. Alternatively, it asserts that
Shell is liable on either of two theories for the actions of its subsidiary SPDC — either as SPDC’s
alter ego, or as SPD(C’s principal on an agency theory. I address each theory in turn.
a) Shell’s direct involvement as aider and abetter. The Complaint pleads in a general

manner that Shell

willfully . . . aided and abetted SPDC and the Nigerian military

regime in the joint plan to carry out a deliberate campaign of terror

and intimidation through the use of extrajudicial killings, torture,

arbitrary arrest and detention, military assault against civilians,

cruel, inhuman and degrading treatment, crimes against humanity,

forced exile, restrictions on assembly and the confiscation and

destruction of private and communal property, all for the purpose of

protecting Shell property and enhancing SPDC’s ability to explore

for and extract oil from areas where Plaintiffs and members of the

Class resided.

It pleads also in conclusory form that the Nigerian military’s campaign of violence against the
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Ogoni was “instigated, planned, facilitated, conspired and cooperated in” by Shell. Such
pleadings are merely a conclusory accusation of violation of a legal standard and do not withstand
the test of Twombly and Igbal. They fail to “state a claim vpon which relief can be granted.” Fed.
R. Civ. P. 12(b)(6); see Twombly, 550 U.S. at 555; Kirch, 449 F.3d at 398.

The Complaint goes on to assert (1) that SPDC and Shell met in Europe in February 1993
and “formulate[d] a strategy to suppress MOSOP and to return to Ogoniland,” (2) that “[b]ased on
past behavior, Shell and SPDC knew that the means to be used {by the Nigerian military] in that
endeavor would include military violence against Ogoni civilians,” and (3) that “Shell and SPDC”
provided direct, physical support to the Nigerian military and police operations conducted against
the Ogoni by, for example, providing transportation to the Nigerian forces; utilizing Shell property
as a staging area for attacks; and providing food, clothing, gear, and pay for soldiers involved.

These allegations are legally insufficient to plead a valid claim of aiding and abetting
because they do not support a reasonable inference that Shell provided substantial assistance to
the Nigerian government with a purpose to advance or facilitate the Nigerian government’s
violations of the human rights of the Ogoni people. As outlined in Judge Katzmann’s opinion in
Khulumani, 504 F.3d 254, and adopted as the grounds of our recent decision in Talisman, 582
F.3d 244, “a defendant may be held liable under international law for aiding and abetting the
violation of that law by another [only if] the defendant (1) provides practical assistance to the
principal which has a substantial effect on the perpetration of the crime, and (2) does so with the

purpose of facilitating the commission of that crime.” Id. at 258 (emphasis added) (quoting
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Khulumani, 504 F.3d at 277).

The allegation that representatives of Shell and its Nigerian subsidiary met in Europe “to
formulate a strategy to suppress MOSOP and to return to Ogoniland” implies neither an intent to
violate human rights nor the provision of substantial assistance in human rights abuses. Neither
of the alleged goals — to “suppress MOSOP” and “return to Ogoniland” — implies that human
rights abuses would be involved in carrying them out. The additional allegation that Shell “knew”
the Nigerian military would use “military violence against Ogoni civilians™ as part of the effort to
suppress MOSOP also does not support an inference that Shell intended for such violence to
occur. As Talisman made clear, proof that a private defendant knew of the local government’s
intent to violate the law of nations is not sufficient to support aider and abetter liability. Talisman,
582 F.3d at 259.

The further allegations of providing physical support to the operations of the Nigerian
military and poli;:e, including transportation, use of SPDC property for staying, food, clothing,
gear, and pay for soldiers fail for the same reasons as those which compelled the award of
judgment to the defendant in Talisman. In Talisman, the evidence showed that Talisman Energy,
an oil developer with operations in Sudan, had improved roads and air strips used by the Sudanese

military 1o stage attacks on civilians, paid royalties to the Sudanese government, and provided fuel

> I note the allegation of the Complaint that “SPDC Managing Director Philip B. Watts,
with the approval of Shell, requested the Nigerian Police Inspector General to increase SPDC’s
security . . . to deter and quell community disturbances.” Even assuming this allegation suffices
to allege action for which Shell would be responsible, a request for increased security and a
quelling of disturbances is not a request for human rights violations, such as torture, arbitrary
arrest, crimes against humanity, or extrajudicial killing.
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for military aircraft that participated in bombing missions. Talisman, 582 F.3d at 261-62. We
ruled that the suit could not be maintained because the evidence failed to show a purpose of
facilitating the Sudanese government’s human rights abuses. The plaintiffs’ evidence showed that
the oil company provided assistance to the Sudanese government in order to receive security
required for the defendant’s oil exploration, and w.as sufficient to show the assistance was
provided with knowledge that the Sudanese government would use the defendant’s assistance in
the infliction of human rights abuses. The evidence, however, was insufficient to support the
inference of a purpose on the defendant’s part to facilitate human rights abuses. Id.

Similarly, in this case, Shell is alleged to have provided financial support and other
assistance to the Nigerian forces with knowledge that they would engage in human rights abuses.
But the Complaint fails to allege facts (at least sufficiently to satisfy the /gbal standard) showing a
purpose to advance or facilitate human rights abuses. The provision of assistance to the Nigerian
military with knowledge that the Nigerian military would engage in human rights abuses does not
support an inference of a purpose on Shell’s part to advance or facilitate human rights abuses. An
enterprise engaged in finance may well provide financing to a government, in order to earn profits
derived from interest payments, with the knowledge that the government’s operations involve
infliction of human rights abuses. Possession of such knowledge would not support the inference
that the financier acted with a purpose to advance the human rights abuses. Likewise, an entity
engaged in petroleum exploration and extraction may well provide financing and assistance to the

local government in order to obtain protection needed for the petroleum operations with
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knowledge that the government acts abusively in providing the protection. Knowledge of the
government’s repeated pattern of abuses and expectation that they will be repeated, however, is
not the same as a purpose to advance or facilitate such abuses, and the difference is significant for
this inquiry.

In sum, the pleadings do not assert facts which support a plausible assertion that Shell
rendered assistance to the Nigerian military and police for the purpose of facilitating human rights
abuses, as opposed to ;endering such assistance for the purpose of obtaining protection for its
petroleum operations with. awareness that Nigerian forces would act abusively. In circumstances
where an enterprise requires protection in order to be able to carry out its operations, its provision
of assistance to the local government in order to obtain the protection, even with knowledge that
the local government will go beyond provision of legitimate protection and will act abusively,
does not without more support the inference of a purpose to advance or facilitate the human rights
abuses and therefore does not justify the imposition of liability for aiding and abetting those

abuses.™

* There is an additional reason why the Complaint fails to state a claim on which relief
against Shell may be granted: the pleadings do not support a plausible inference that Shel/, the
parent holding companies, themselves rendered assistance to the Nigerian government. To the
contrary, the Complaint alleges that the Shell entities are holding companies based in England
and the Netherlands, and that they operate in Nigeria only “through” subsidiaries, specifically
SPDC. In light of these concrete allegations regarding corporate form, the conclusory allegations
that Shell was complicit in its subsidiary SPDC’s rendition of aid to the Nigerian government
does not meet the plausibility threshold of /gbal. On the assumption that the Complaint
adequately pleads actions of SPDC sufficient to constitute actionable aiding and abetting of
Nigeria’s human rights abuses, the mere addition of the name of a European holding company to
the allegation does not plausibly plead the holding company’s involvement.
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b) Vicarious liability of shell for the acts of SPDC.*® In addition to asserting Shell’s
liability for its own acts of aiding and abetting in human rights violations, the Complaint asserts
that Shell is liable for the acts of its subsidiary SPDC, either as an alter ego or as a principal for
the acts of its agent because Shell “dominated and controlled SPDC.” “It is a general principle of .
corporate law deeply ingrained in our economic and legal systems that a parent corporation . . . is
not liable for the acts of its subsidiaries.” United States v. Bestfoods, 524 U.S. 51, 61 (1998).
However, this principle of corporate separateness may be disregarded when a subsidiary acts as an
agent of its parent. See Kingston Dry Dock Co. v. Lake Champlain Transp. Co., 31 F.2d 265, 267
(2d Cir. 1929) (L. Hand, 1.). The Restatement (Second) of Agency § 1 defines agency as “the
fiduciary relationship which results from the manifestation of consent by one person to another

that the other shall act on his behalf and subject to his control, and consent by the other so to act.”

A principal is liable for the acts of an agent acting within the scope of the agency. See Meyer v.

% Because we are dealing with the English and Dutch parents of a Nigerian corporation, a
full conflict of laws analysis may reveal that common law vicarious liability standards are not
applicable. As both parties have argued their positions on the basis of the common law,
however, I employ the blackletter common law formulations described below for purposes of
determining whether Plaintiffs have adequately stated a claim with respect to vicarious Hability.
In any event, the Dutch law of veil piercing is similar to common law alter ego doctrine, in that it
requires a showing that the corporate form has been disregarded or abused to avoid a legal
obligation. See Nicola M.C.P. Jigers & Marie-José van der Heijden, Corporate Human Rights
Violations: The Feasibility of Civil Recourse in the Netherlands, 33 Brook. J. Int’] L. 833, 841-

42 & nn. 28, 30 (2008). Likewise, under English law (which is substantially similar to the law of

Nigeria), a court will hold a parent corporation liable when the subsidiary is so totally under the
control of the parent that it cannot be said to be carrying on its own business or when the
subsidiary is a mere sham or facade. See Creasey v. Breachwood Motors, Ltd., [1993] BCLC
480, [1992] BCC 638 (Q.B.); Jones v. Lipman, [1962] 1t W.L.R. 832, 835 (Ch.) (Eng.).

85



10

Il

12

13

14

15

16

17

18

19

20

Docket Nos. 06-4800-cv, 06-4876-cv

Holley, 537 U.S. 280, 285 (2003); Karbian v. Columbia University, 14 F.3d 773, 780 (2d Cir.
1994); Restatement (Second) of Agency § 219. A principal may also be liable for the
unauthorized acts of its agent if, for example, the agent’s conduct is aided by the existence of the
agency relationship, Restatement (Second) of Agency § 216 cmt. a, or the principal ratifies the
agent’s acts, Phelan v. Local 305 of United Ass’n of Journeymen, 973 F.2d 1050, 1062 (2d Cir.
1992). |

A parent corporation may also be held liable for the acts of its subsidiary when the
subsidiary is merely an alter ego of the parent. Alter ego liability exists when a parent or owner
uses the corporate form “to achieve fraud, or when the corporation has been so dominated by an
individual or another corporation (usually a parent corporation), and its separate identity so
disregarded, that it primarily transacted the dominator’s business rather than its own.” Garitner v.
Snyder, 607 F.2d 582, 586 (2d Cir. 1979) (interpreting New York law). 111 deciding whether to
pierce the corporate veil, “courts look to a variety of factors, including the intermingling of
corporate and [shareholder] funds, undercapitalization of the corporation, failure to observe
corporate formalities such as the maintenance of separate books and records, failure to pay
dividends, insolvency at the time of a transaction, siphoning off of funds by the dominant
shareholder, and the inactivity of other officers and directors.” Bridgestone/Firestone, Inc. v.
Recovery Credit Servs., Inc., 98 F.3d 13, 18 (2d Cir. 1996).

The Complaint alleges that, “[s]ince operations began in Nigeria in 1958, Shell has

dominated and controiled SPDC.” This conclusory allegation does not satisfy the Igbal
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requirement to plead facts that plausibly support an inference that would justify disregard of the
corporate form or a finding of an agency relationship. The further allegations described above —
that Shell and SPDC representatives met in Europe after November 1992 to discuss strategies for
suppressing MOSOP and that SPDC did certain acts with the approval of Shell — are likewise
insufficient.

Ordinarily, subsidiary corporations are not deemed to be the agents of their corporate
parents. See Kingston Dry Dock, 31 F.2d at 267 (“Control through the ownership of shares does
not fuse the corporations, even when the directors are common to each.”). The Complaint does
not even plead that Shell and SPDC had an agreement establishing an agency relationship. Cf.
Cleveland v. Caplaw Enters., 448 F.3d 518, 523 (2d Cir. 2006) (finding a pleading of corporate
agency adequate where the complaint incorporated by reference an agen;:y agreement). Nor does
it plead facts showing that they conducted their operations in an agency relationship.”® The
allegations that Shell approved certain conduct undertaken by SPDC does not show an agency
relationship.

Similarly, a claim sufficient to “overcome the presumption of separateness afforded to

*® Plaintiffs cite to an opinion of the United States District Court for the Northern District
of Illinois for the principle that agency is a question that must survive a motion to dismiss. See
Cumis Ins. Soc., Inc. v. Peters, 983 F. Supp. 787, 796 (N.D. Il1. 1997). Plaintiffs’ reliance on that
case is misplaced. In Cumis, the district court noted that, “[w]hile the existence and extent of the
agency relationship is a question of fact, the plaintiff must sufficiently allege that an agency
relationship existed in order for his complaint to survive a Rule 12(b)(6} motion to dismiss.” Id.
There, the court found that the existence of an agency relationship between the plaintiff and the
defendant was sufficiently pleaded where the complaint alleged that the plaintiff had made an
agreement with the defendant, a collection agency, that the defendant would pursue claims on the
plaintiff’s behalf. Id. No comparable agreement is alleged in this case.
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related corporations,” De Jesus v. Sears, Roebuck & Co., Inc., 87 F.3d 65, 70 (2d Cir. 1996)
(internal quotation marks omitted), is not established by the bare allegation that one corporation
dominated and controlled another. No facts alleged in the Complaint plausibly support the
inference that SPDC was a mere instrument of its corporate parents. There is no allegation that
SPDC was undercapitalized, failed to maintain corporate formalities, or that its officers ceded
control to Shell, from which we might infer domination. See Bridgestone/Firestone, 98 F.3d at
18. The mere allegation that “Shell and SPDC” engaged in certain conduct does not plausibly
plead specific facts which would justify treating SPDC as the alter ego of Shell.

Accordingly, on the facts alleged, the Complaint fails to plead a basis for a claim of
agency or alter ego liability.

CONCLUSION

For the foregoing reasons, I agree with the majority that all of the claims pleaded against
the Appellants must be dismissed. I cannot, however, join the majority’s creation of an
unprecedented concept of international law that exempts juridical persons from compliance with
its rules. The majority’s rule conflicts with two centuries of federal precedent on the ATS, and

deals a blow to the efforts of international law to protect human rights.
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