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STATEMENT OF INTEREST AND IDENTITY OF AMICI CURIAE

Amici Curiae—Ilisted in the attached Appendix—comprise academicians from
three disciplines: law, history, and political science, and have particular knowledge
about Nuremberg-era jurisprudence and the international trials that took place in
occupied Germany in the aftermath of the Second World War.! Amici submit this
brief in response to the District Court’s erroneous reliance on the majority (2-1)
decision in Kiobel v. Royal Dutch Petroleum, No. 06-4800-cv, 06-4876-cv, 2010 U.S.
App. LEXIS 19382 (2d Cir. Sept. 17, 2010). This amicus brief incorporates a similar
brief submitted to the U.S. Court of Appeals for the Second Circuit, which like this
amicus brief and also filed by expert academicians, seeks to point out grave errors
in the majority decision in Kiobel concerning the Nuremberg-era jurisprudence.
Specifically, the majority opinion is both factually and legally incorrect in stating
that the Nuremberg precedent stands for the proposition that corporations cannot
be punished either criminally or civilly under international law.

Given the singular importance of Nuremberg? and the Kiobel majority’s
reliance on it as precedent, it is particularly crucial that this Court understand how
German corporations were punished under international law, alongside the

punishment of individual Nazi war criminals, after Nazi Germany’s defeat.

1 Amict submit this brief pursuant to Federal Rule of Appellate Procedure 29. In
compliance with F.R.A.P. Rule 29(c)(5), no party’s counsel authored the brief in
whole or in part, and no one other than Amici Curiae or their counsel contributed
money for the preparation or submission of the brief.

2 For example, when the International Law Section of the American Bar Association
chose to commemorate the 60th anniversary of the Nuremberg trials it called its
program “Nuremberg and the Birth of International Law.” Available at
http://www.abanet.org/intlaw/nuremberg05.doc.

1



SUMMARY OF ARGUMENT

The District Court erred in adopting the analysis of the Kiobel majority,
concluding that “international law clearly says that corporations are not liable.”
Flomo v. Firestone, No. 1:06-cv-00627, slip op. at 7 (S.D. Ind. Oct. 5, 2010) (Slip.
Op.) (citing Kiobel). The District Court failed to undertake any independent
analysis of Nuremberg precedent that is key to the Kiobel decision and the question
of corporate liability under international law, and merely adopted the Kiobel
decision. See also Slip Op. at 8-9 describing Kiobel as “chronicling international
tribunals that have held individuals criminally accountable for violations of
international law and failing to find a single counterexample.” The majority
decision in Kiobel, however, ignored the historical context, laws, and actions taken
by the Allies against those accused of international law violations after the Second
World War to conclude, erroneously, that international law that came out of the
Nuremberg trials does not impose liability on corporations. In doing so, the
majority ignored that the Allied Control Council—the international body governing
occupied Germany—deployed a range of remedial actions to hold both German
natural and juristic persons accountable for violations of international law. Such
actions included the dissolution of German corporations and the seizure of their
assets. Indeed, even before the first Nuremberg trial began, the Allied Control
Council had already dissolved the German corporate cartel I.G. Farben3 and seized

1ts assets. As a result, when the international trial of individual Farben defendants

3 Interessengemeinschaft Farbenindustrie Aktiengesellschaft (“Syndicate of
Dyestuff-Industry Corporations.”)



took place pursuant to Control Council Law No. 10, there was no need to put I.G.
Farben itself on trial, since it had already suffered corporate death pursuant to
Control Council Law No. 9.

The entire point of the Nuremberg trials and those trials authorized by
Control Council Law No. 10 was to put individuals on the dock, in Courtroom 600 of
the Palace of Justice and other courtrooms throughout occupied Germany. It was to
show that Nazi leaders and other perpetrators, including German industrialists,
could be held criminally responsible under international law as individuals.
Punishment of German corporations under international law took place outside of
the courtroom.

The impression left by the majority opinion in Kiobel, adopted in toto by the
court below, is an historically inaccurate conclusion that international law that
came out of the jurisprudence of Nuremberg does not provide for sanctions on
corporations. Rather, the international law made by the Allies through the various
measures they took, including holding trials of Nazi war criminals, unequivocally
shows that corporations, as well as natural persons, are the subjects of
international law and can be held accountable, in a variety of ways, for violations of
international law. Further the Kiobel majority and the court below ignore the
Nuremberg-era reliance on customary international law, which was not defined

exclusively in terms of international criminal law.



ARGUMENT

I. THE MAJORITY IN KIOBEL MISINTERPRETED THE CONTEXT AND
LEGACY OF THE NUREMBERG TRIALS

The first error committed by the majority in Kiobel in its analysis of the
Nuremberg trials was its failure to recognize how those historic proceedings fit into
the context of the entire program that the Allies—the United States, United
Kingdom, and U.S.S.R., who were joined later by France—created for defeated
Germany at the end of the Second World War. The program had three components:
what to do with the German state upon defeat of the Third Reich, what to do with
natural persons who committed crimes, and what to do with the German economy
and its industrial cartels.

With regard to the defeated German Reich, the Allies first occupied the
country by dividing it into four zones and thereafter, as a consequence of the Cold
War, into two states: the Federal Republic of Germany, created out of the Western
zones, and the German Democratic Republic, created out of the Soviet zone.

With regard to natural persons, the outline of what to do with the Reich
leaders and other perpetrators was first set out in the Moscow Declaration of

November 1, 1943,4 while the war was still ongoing, and then confirmed by the

4 “At the time of granting of any armistice to any government which may be set up
in Germany, those German officers and men and members of the Nazi party who
have been responsible for or have taken a consenting part in...atrocities, massacres
and executions will be sent back to the countries in which their abominable deeds
were done in order that they may be judged and punished according to the laws of
these liberated countries....German criminals whose offenses have no particular
geographical localization...will be punished by joint decision of the government of
the Allies.” Statement of Atrocities, signed by President Roosevelt, Prime Minister

4



London Charter of August 8, 1945, after Nazi Germany’s unconditional surrender.?

The Moscow Declaration left open the decision of what to do with the Reich
leaders (including Hitler) until the conclusion of hostilities and the London Charter
codified the decision of the Allies to try the so-called major war criminals (now
without Hitler, who committed suicide) before an international military tribunal
constituted at Nuremberg.

Prior to the London Charter, there was no treaty by which individuals could
be prosecuted for international crimes. The International Military Tribunal (“IMT”)
was created by the London Charter to try individuals and announced the
international crimes for which these major war criminals would be prosecuted:
crimes against peace, war crimes, crimes against humanity, and conspiracy.

No pre-war international treaty set out these crimes (save for war crimes) or
made individuals responsible for committing them. As a result, the Allies turned to
customary international law. They did so in order to avoid the problem of nulla
crimen sine lege (no crime without a law), thereby answering the accusation that
the defendants on the dock at Nuremberg were being tried ex post facto. As Justice
Robert Jackson, the chief Nuremberg prosecutor wrote in his Final Report to

President Truman:

Churchill and Premier Stalin, Moscow, November 1, 1943, 3 Bevans 816, 834 Dep't.
St. Bull. (Nov. 6, 1943).
5 Charter of the International Military Tribunal - Annex to the Agreement for the

prosecution and punishment of the major war criminals of the European Axis
("London Charter”), 59 Stat. 1544, 82 U.N.T.S. 279 (Aug. 8, 1945).

5



We negotiated and concluded an Agreement with the four dominant

powers of the earth, signed at London on August 8, 1945, which for the

first time made explicit and unambiguous what was theretofore, as the

Tribunal has declared, implicit in International Law, namely, that to

prepare, incite, or wage a war of aggression, or to conspire with others

to do so, 1s a crime against international society, and that to persecute,

oppress, or do violence to individuals or minorities on political, racial,

or religious grounds in connection with such a war, or to exterminate,

enslave, or deport civilian populations; is an international crime, and

that for the commission of such crimes individuals are responsible.6

The Allied Control Council charged with implementing the agreement made
in the London Charter furthered the work of the IMT by enacting Control Council
Law No. 10 on December 20, 1945.7 Under Control Council Law No. 10, each of the
Allies could conduct their own international law trials in zones they occupied by
following the explicit international law now set out in the London Charter.

By failing to consider the IMT and post-IMT trials in the context of pre-
Nuremberg customary international law, the majority in Kiobel made its second
error. The entire point of the IMT and the subsequent Nuremberg Military Trials
(“NMT”) held by the Americans pursuant to Control Council Law No. 10 was to put

persons on trial for crimes committed on behalf of a sovereign state, the German

6 Report of Robert H. Jackson, United States Representative to the International
Conference on Military Trials, London 1945, at 342 (U.S. Dep't of State, Pub. No.
3080, 1949) (italics added), available at:
http://www.roberthjackson.org/files/thecenter/files/bibliography/1940s/final-report-
to-the-president.pdf. See also Nuremburg Judgment, 6 F.R.D. 69, 108-110 (1947)
(longstanding recognition that international law imposes duties and liabilities upon
individuals as well as upon states).

7 Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity (Dec. 20, 1945), reprinted in 1 Enactments
and Approved Paper of the Control Council and Coordinating Committee 306,
available at

http://www.loc.gov/rr/frd/Military_Law/Enactments/Volume-I.pdf.

6



Reich.8 The references to “individuals” or “persons” in Nuremberg documents were
intended to make clear that persons can be made responsible for state crimes under
international law. This emphasis on individual as opposed to state liability
contrasted with the prior view of responsibilities under international law that only
states were responsible, as reflected in the Versailles Treaty that followed the First
World War.

The Kiobel majority’s assertion that only individual human persons were
prosecuted and faced punishment by the IMT also is incorrect. The London Charter
specifically enunciated that groups or organizations could violate international law
when it authorized the IMT to designate any group or organization as criminal: “At
the trial of any individual member of any group or organization the Tribunal may
declare (in connection with any act of which the individual may be convicted) that
the group or organization of which the individual was a member was a criminal
organization.”?

The IMT prosecutors, in addition to the 23 individuals on the dock, also
indicted six Nazi organizations: the Reich Cabinet, the Sturmabteilung (SA), the
German High Command, the Leadership Corps of the Nazi Party, the Schutzstaftel

(SS) with the Sicherheitsdienst (SD) as its integral part, and the SS. The

8 On the terminology itself, the majority also erred, thus compounding its error that
Nuremberg only intended to find human beings responsible for violations of
international law. Control Council Law No. 10, upon which the majority relies
heavily, discusses “persons” rather than “individuals.”

9 London Charter, Article 9.



Nuremberg judges acquitted the first three organizations and designated the last
three as criminal.

The Nuremberg jurisprudence establishes, therefore, that not only states and
natural persons can be liable for international law violations, but also juridical
entities. The Kiobel majority opinion’s statement, therefore, that “[ilt is notable,
then, that the London Charter...granted the Tribunal jurisdiction over natural
persons only’19 is simply incorrect. That the majority judges would make such a
statement is puzzling, to say the least.

The Kiobel panel’s majority judges appear to recognize the problem with this
assertion because in the next paragraph!! the opinion states that six organizations
were indeed indicted before the IMT and three declared to be criminal
organizations. To deal with this problem in its argument the majority judges then
state: “Such a declaration [by the IMT judges of the criminality of an indicted
organization], however, did not result in the organization being punished or having
Liability assessed against it. Rather, the effect of declaring an organization criminal
was merely to facilitate the prosecution of individuals who were members of the
organization.”12

This statement is correct on its face, but incomplete. It appears that the
Kiobel majority judges, in making this statement, were unaware that by the time

these organizations were declared to be criminal by the IMT, they were already

10 Kjobel v. Royal Dutch Petroleum, No. 06-4800-cv, 06-4876-cv, 2010 U.S. App.
LEXIS 19382, at 15 (2d Cir. Sept. 17, 2010).

11 Kiobel, 2010 LEXIS 19382, at 15-16.

12 Kiobel, 2010 LEXIS 19382, at 16.



punished under international law because the Allies had already imposed upon
them the most severe punishment of all: juridical death through dissolution and
confiscation of all their assets.

What is critical is that this punishment was imposed by the Allies through
the mechanism of international law. On September 20, 1945 (after the issuance of
the London Charter on August 8, 1945 and before the commencement of the IMT
trial on November 20, 1945), the Nazi Party, and with its constituent parts, was
disbanded through an international treaty.!® This death by dissolution was
confirmed by Control Council Law No. 2,14 which abolished the Nazi Party and
affiliated organizations permanently, declared them illegal, and authorized the
confiscation of all their property and assets.

To state, therefore, that the IMT judgment declaring the organization
criminal “did not result in the organization being punished or having liability
assessed against 1t”15 makes little sense, since these very same organizations were
already punished and liability assessed against them through earlier international

accords promulgated by the Allies and their occupation authorities.

13 Agreement Between Governments of the United Kingdom, United States of
America, and Union of Soviet Socialist Republics, and the Provisional Government
of the French Republic on Certain Additional Requirements to Be Imposed on
Germany, Art. 38, reprinted in Supplement: Official Documents, 40 Am. J. Int'l. L.
1, 29 (1946) (Article 38 reads: "The National Socialist German Workers' Party
(NSDAP) is completely and finally abolished and declared to be illegal.")

14 Control Council Law No. 2, Providing for the Termination and Liquidation of the
Nazi Organizations (Oct. 10, 1945), reprinted in Enactments and Approved Paper of
the Control Council and Coordinating Committee, Vol. 1, 131, available at
http://www.loc.gov/rr/frd/Military_Law/Enactments/Volume-I.pdf.

15 Kiobel, 2010 LEXIS 19382, at 16.



II. NUREMBERG-ERA JURISPRUDENCE ALSO SPECIFICALLY IMPOSED
SANCTIONS ON CORPORATIONS FOR VIOLATIONS OF CUSTOMARY
INTERNATIONAL LAW
The third issue that faced the Allies upon Nazi Germany’s defeat was what to

do with the German economy and the major industrial cartels that made the war

possible. The Kiobel majority compounds its error of an ahistorical analysis of the

Nuremberg precedent by ignoring this issue. In doing so, it fails to account for

other steps taken by the Allies under international law to address the culpability of

corporations and other juristic persons. The international criminal trials of Nazi
officials and individual industrialists were only one part of Allied efforts to punish
those responsible for Nazi-era atrocities.6

The earliest pronouncement of the Allies at Potsdam and Yalta created a
framework for action against corporations complicit in the Nazi-era war crimes. The

Yalta and Potsdam Agreements envisioned dismantling Germany's industrial

assets, public and private, and creating a system of reparations for states and

individuals injured during the Nazi period. Control Council Law No. 10, putting

16 The District Court took this ahistorical analysis to yet another level in
commenting on the deterrent effect of Alien Tort cases against multinational
corporations as opposed to individual persons, noting that “Permitting corporate
liability under the ATS will lessen the deterrent effect of litigation for individual
actors: few plaintiffs would sue an individual employee if the plaintiffs can sue the
deeper-pocketed corporate employer instead.” Slip Op. at 10. In doing so, however,
the District Court ignored the very clear precedent from the Nuremberg era, in
which the Allied Powers Control Council found it possible both to criminally punish
individual corporate officers and take other actions under international law against
the corporations themselves.
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individuals on trial, whether German doctors, jurists and industrialists, and various
members of the SS, was only a small part of the Allied plan for post-war Germany
that also included the dissolution of private corporations, the seizure of industrial
facilities, restitution of confiscated properties and reparations to both the states and
natural persons who had suffered harm.17

Before issuance of Control Council Law No. 10 on December 20, 1945, the
same international occupation authority issued Control Council Law No. 9 on
November 30, 1945.18 This law specifically directed the dissolution of I.G.
Farbenindustrie A.G. (“I. G. Farben” or “Farben”) and the dispersal of its assets.1?

The basis of Control Council Law No. 9 was the customary international law
prohibition of crimes against peace that the Allies cited in the London Charter and
used to prosecute Nazi leaders for waging aggressive war. The Preamble to Control
Council Law No. 9, titled “Providing for the Seizure of Property Owned By I.G.
Farbenindustrie and the Control Thereof,” stated its clear purpose before ordering
the dissolution of what was regarded as the Allies’ principal economic enemy: the

1.G. Farben industrial cartel.

17 Report Signed at Crimea (Yalta) Conference, Feb. 11, 1945, U.S.-U.K.-U.S.S.R,,
59 Stat. 1823, 3 Bevans 1005.

18 Control Council Law No. 9, Providing for the Seizure of Property Owned By I.G.
Farbenindustrie and the Control Thereof (Nov. 30, 1945), reprinted in 1 Enactments
and Approved Papers of the Control Council and Coordinating Committee 225,
available at

http://www .loc.gov/rr/frd/Military_Law/Enactments/01LAWOG6.pdf.

19 A subsequent directive, Allied High Commission Law No. 35, Dispersal of Assets
of I.G. Farbenindustrie of August 17, 1950, provided further details about how the
decartelization of Farben would take place. Reprinted in Documents on Germany
under Occupation, 1945-1954 at 503 (Oxford University Press: 1955).
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In order to insure that Germany will never again threaten her

neighbors or the peace of the world, and taking into consideration that

I.G. Farbenindustrie knowingly and prominently engaged in building

up and maintaining the German war potential.20
The punishment imposed by the Allied Control Council upon I.G. Farben was
seizure. Article IT of Control Council Law No. 9 states:

All plants, properties and assets of any nature situated in Germany

which were, on or after 8 May, 1945 owned or controlled by I.G.

Farbenindustrie A.G., are hereby seized and the legal title thereto is

vested in the Control Council.2!

This ultimate sanction was as drastic as any that could be imposed on a
juristic entity: death through seizure and was as much a pronouncement of
international law as Control Council Law No. 10, which was used to prosecute
individuals. The extreme sanction of dissolution imposed by Control Council No. 9
is clearly inconsistent with the majority opinion’s conclusion that international law
at the time of Nuremberg did not consider corporations liable for violations of
international law norms.

It is unclear why the Kiobel majority ignored Control Council Law No. 9 and
instead pointed solely to the fact that I.G. Farben itself was not criminally indicted
alongside the individual industrialists tried pursuant to Control Council Law No.
10:

In declining to impose corporate liability under international law in

the case of the most nefarious corporate enterprise known to the

civilized world, while prosecuting the men who led I.G. Farben, the

military tribunals established under Control Council Law No. 10
expressly defined liability under the law of nations as liability that

20 Control Council Law No. 9, Preamble.
21 Id., Art. I1.
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could not be divorced from individual moral responsibility. It is thus

clear that, at the time of the Nuremberg trials, corporate liability was

not recognized as a “specific, universal, and obligatory” norm of

customary international law.22
It is clear, however, that criminally prosecuting I.G. Farben alongside the
industrialists would have been pointless since it had already been punished under
international law in Control Council Law No. 9. As the Nuremberg judges who
convicted the individual I.G. Farben defendants stated, “It is appropriate here to
mention that the corporate defendant, Farben, is not before the bar of this Tribunal
and cannot be subjected to criminal penalties in the proceedings.”23 Taking both
Control Council Law No. 9 and 10 together, there is nothing in the historical record

to indicate that the Allies believed that corporations could not be punished under

international law.24

22 Kiobel, 2010 LEXIS 19382, at 17.

23 United States v. Krauch (The I.G. Farben Case), VIII Trials of War Criminals

Before the Nuernberg Military Tribunals under Control Council Law No. 10, 1081,

1153 (1948), available at http!//www.loc.gov/rr/frd/Military_Law/pdf/NT_war-

criminals_Vol-VIII.pdf.

24 In addition, as Judge Leval notes in his concurring opinion, “[tlhe [Nuremberg]

tribunal’s judgment makes clear that the Farben company itself committed

violations of international law.” Kiobel 2010 LEXIS 19382, at 57 (Leval, J.,

concurring). Judge Leval then quotes the tribunal, which described the applicable

law:
Where private individuals, including juristic persons, proceed to exploit the
military occupancy by acquiring private property against the will and consent
of the former owner, such action, not being expressly justified . . . , is in
violation of international law. . . . Similarly where a private individual or a
juristic person becomes a party to unlawful confiscation of public or private
property by planning and executing a well-defined design to acquire such
property permanently, acquisition under such circumstances subsequent to
the confiscation constitutes conduct in violation of [international law].

Kiobel, 2010 LEXIS 19382, at 57-58 (Leval, J., concurring) (quoting VIII Farben

Trial, at 1132-33 (emphasis added)).
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Farben was not the only corporation subject to the ultimate sanction of
dissolution. For example, the Control Council dissolved and liquidated a number of
insurance companies under Control Council Law No. 57. The Control Council also
issued orders to carry out its mandate to seize the assets of other German
corporations, both to dissolve and liquidate them, and make them available for
reparations.25

Given the penalties imposed on these corporations, the distinction in the
treatment of the natural persons under Control Council Law No. 10 and the
treatment of corporations under Control Council Law No. 9 and the other laws and
directives does not indicate, as the Kiobel majority concludes, “the principle of
individual liability for violations of international law has been limited to natural
persons—not 9uridical’ persons such as corporations . . . .’26 The absence of
criminal penalties imposed by the tribunal is more appropriately understood as a
choice to sanction corporations through other mechanisms.

The conclusion of the Kiobel majority that the Nuremberg-era jurisprudence
did not provide any liability for corporations for violations of customary

international law is contrary to the historical record. From the imposition of the

25 See Control Council Directives Nos. 39 (liquidation of German war and industrial
potential; assets made available for reparations) and 47 (liquidation and possible
conversion of war research establishments), available at
http://www .loc.gov/rr/frd/Military_Law/Enactments/01LAWO06.pdf

26 Kiobel, 2010 LEXIS 19382, at 4.

14



ultimate sanction of dissolution to the seizure of assets for reparations, it was

understood that corporations could be made to “pay” for their complicity. Subjecting

corporations to tort liability for violations of international customary law is

consistent with that understanding.

CONCLUSION

For the foregoing reasons, Amici respectfully submit that the District Court

gravely erred in adopting the Kiobel majority’s conclusion that Nuremberg-era

international jurisprudence did not recognize the liability of corporations for

violations of international law. Since the Nuremberg precedent is so important to

international law, Amici Nuremberg Scholars urge a review of the District Court’s

decision.
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