10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

I N THE SUPREME COURT OF THE UNI TED STATES
e e e e o oo ool ox
ESTHER Kl OBEL, | NDI VI DUALLY AND ON:
BEHALF OF HER LATE HUSBAND,
DR. BARI NEM KI OBEL, ET AL.,
Petitioners : No. 10-1491
V.

ROYAL DUTCH PETROLEUM CO., ET AL.

Washi ngton, D.C.

Monday, October 1, 2012

The above-entitled matter came on for oral
argument before the Suprene Court of the United States
at 10:02 a.m
APPEARANCES:

PAUL L. HOFFMAN, ESQ., Venice, California; on
behal f of Petitioners.

KATHLEEN M SULLI VAN, ESQ., New York, New York; on
behal f of Respondents.

DONALD B. VERRILLI, JR, ESQ , Solicitor General,
Departnment of Justice; Washington, D.C.; for United

States, as am cus curiae, supporting Respondents.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CONTENTS
ORAL ARGUMENT OF
PAUL L. HOFFMAN, ESQ
On behalf of the Petitioners
ORAL ARGUMENT OF
KATHLEEN M SULLI VAN, ESQ
On behal f of the Respondents
ORAL ARGUMENT OF
DONALD B. VERRILLI, JR., ESQ
For United States, as am cus curiae,
supporting Respondents
REBUTTAL ARGUMENT OF
PAUL L. HOFFMAN, ESQ

On behal f of the Petitioners

Alderson Reporting Company

PAGE

22

40

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHI EF

first this termin Case 10-1491,

Pet r ol eum

Official - Subject to Final Review

PROCEEDI NGS

JUSTI CE ROBERTS: W'l

M. Hoffman?

ORAL ARGUMENT OF PAUL L.

Ki obel v.

(10: 02 a.m)
hear argument

Royal Dutch

HOFFMAN

ON BEHALF OF THE PETI TI ONERS

MR. HOFFMAN

pl ease the Court:

M. Chief Justice, and may it

The plaintiffs in this case received asyl um

in the United States because of the human rights

violations alleged in the conplaint.

defendants for their

violations in U S.

here and subject to the general

our courts.

Ther e’

tortfeasor in our

\ The

y sued the

role in these human rights

courts because the defendants are

per sonal

jurisdiction of

s not hing unusual about suing a

JUSTI CE Gl NSBURG: May - -

may

| ask you

about the statenment you just nade? Personal

jurisdiction was raised as a defense,

rig

ht ?

MR. HOFFMAN: Personal jurisdiction was

rai sed as an affirmati ve defense, but

nmotion to disn ss.

Alderson Reporting Company

not

raised in a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE G NSBURG: And so your position is
it was waived?

MR. HOFFMAN: Yes.

JUSTI CE GINSBURG: But it was not
adjudicated. Is there --

MR. HOFFMAN: It was not adjudicated in this
case. Qur position, it was waived when it was not
raised in a Rule 12 notion.

JUSTI CE KENNEDY: What effects that
commenced in the United States or that are closely
related to the United States exist between what happened
here and what happened in Nigeria?

MR. HOFFMAN: The - - the\only connecti on
bet ween the events in Nigeria and the United States is
that the plaintiffs are now living in the United States
and have asylum because of those events, and the
defendants are here. There's no other connection
bet ween the events that took place in the -- in Nigeria
and the forum The -- the basis for suing the
def endants here was because they are here and because it
was possible to get jurisdiction.

JUSTI CE KENNEDY: And just to nmake it
clear --

MR, HOFFMAN:  Yes.

JUSTI CE KENNEDY: -- it's your
Alderson Reporting Company
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position -- and | believe it's the position of the
United States; |I'mnot sure -- that if a U S
corporation commts an international |law violation in
the United States, that U. S. corporation can be sued in

any court in the worl d?

MR. HOFFMAN:  Well, it is -- it is possible
that other countries would assert jurisdiction. | think
that, generally speaking -- and it m ght well have been
the case in this case had the issues been raised -- nost

of the time, alternative doctrines |ike the requirenent
of personal jurisdiction, or the requirenent -- or forum
non conveni ens or other doctrines would -- would have
those cases litigated in other placeé.

JUSTI CE KENNEDY: But then -- but the way I
stated the hypothetical, or the proposition, that is
your begi nning proposition -- although there m ght be
sone defenses. But as a beginning matter, that they can
be sued in any country in any court in the world.

MR. HOFFMAN:  Well, | think it would depend
on what the events were and what the clains were and --
and what the law in that jurisdiction was.

JUSTI CE KENNEDY: Well, we assunme --

MR. HOFFMAN: | think that this -- sorry.

JUSTI CE KENNEDY: -- we assune a violation

of international |aw --
Alderson Reporting Company
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MR. HOFFMAN: Okay.

JUSTI CE KENNEDY: -- as part of the
hypot heti cal .

MR. HOFFMAN: Yeah. Well, | think that
if -- 1f, in fact, the U S. corporation commtted a

violation of the universal jurisdiction norm for
exanpl e, as we believe these norns are in this case,
there are many jurisdictions in which U S. corporations
could be -- could be sued.

In fact, in the United Kingdom and the
Net herl ands, | believe their -- their provisions
enforcing the international crimnal court mght --

CHI EF JUSTI CE ROBERTS: | suppose, if you
have -- | suppose, if you have, as | think there
probably is in this case, a nunber of plaintiffs, they
can sue in a number of different countries, right? Some
wll sue in the United States, others in the United
Ki ngdom others in the Netherl ands?

MR. HOFFMAN:  Well, it -- it is possible
that the plaintiffs could have sued in other places.
They sued here because this is where they live. This is
t heir adopted honmel and because of that.

The United States, under international |aw,
clearly has jurisdiction to adjudicate clainms between

parties properly before them
Alderson Reporting Company
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JUSTI CE SCALIA: |Is there sone -- is there
sone super body that deci des what constitutes a
violation of the particular norns of international |aw?
That is to say, these other countries that have
jurisdiction, they decide for thenselves, don't they,
what -- whether there's been a violation of the
I nternational normor not?

MR. HOFFMAN:  Well, if -- if there are
proceedings with respect to those norns or violations,
yes, they do.

And then in donestic courts, there are
i nternational tribunals that have a |imted
jurisdiction, and they deci de. There are some ad hoc
tribunals that decide other cases. And the national --
nati onal courts have al ways been engi nes of deci sion
maki ng on -- on international |aw.

In fact, that's the foundation of this -- of
this statute cones fromthe founders' desire to have
Federal courts decide what | aw of nations clains --

JUSTI CE SCALI A: Sure, national courts have
been the deciders when -- when the violation occurs
within the nation. But to give national courts
el sewhere the power to determ ne whether a United States
corporation in the United States has violated a norm of

international law is sonmething else, it seens to ne.
Alderson Reporting Company
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MR. HOFFMAN: Well, it's unlikely that --

t hat that would come up, because the suit could be

brought in the United States. It's also unlikely,

because, based on npbst forum non conveni ens doctri nes,

the suit would be heard here, because --
JUSTI CE G NSBURG. You didn't

exhaustion of adm nistrative renedi es.

ment i

on

MR. HOFFMAN:. Well, there is the possibility

of exhaustion of local renedies. | know the European

Uni on brief suggests that that's part of the

I nternational |aw package that one has to accept. And

this Court in Sosa did say that it would consider an

exhaustion of local remedies doctrine if that was the

case.

And, of course, exhaustion of

| ocal

remedi es

woul d be an additional safeguard against the issue that

Justice Kennedy and Justice --

JUSTI CE ALI TO. Suppose a case like this is

brought in the United States and the State Departnent

tells the district court that allowing this case to go

u. S.

S.

forward will have a very deleterious effect on
foreign policy and on the welfare of U S. -- U
citizens abroad.
MR. HOFFMAN: Well, | think there --
JUSTICE ALITO  The district court

Alderson Reporting Company
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"Well, there's nothing I can do about it. This case is
just going to forward." That's your position?

MR. HOFFMAN: Well, no, not at all. | nean,
| think --

JUSTICE ALITO. Well, what would happen in

that situation?

MR. HOFFMAN:  Well, | think the political
question doctrine would clearly apply, and -- and -- and
a court would decide whether to go forward. If the

United States believed that the case should be
di sm ssed, as | understand the U S. position in past
cases |i ke Doe v. Exxon, is that there should be
I nterl ocutory appeal from-- froma deni al of a
political question doctrine decision to go forward in
i ght of that.

JUSTICE ALITO What if a district court
won't certify a question for interlocutory appeal ?

MR. HOFFMAN:  Well, but | think what the
US. positionis, and | think -- | think it would -- |
assunme it would be accepted -- is that if the United
States says going forward at all raises those questions,
that it would be able to go up on a Cohen v. --

JUSTI CE KENNEDY: Well, you know, Justice
Alito can protect his own hypothetical, but it seenms to

me you' re wal king away fromit. The question as |
Alderson Reporting Company
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10

understood it assunmed that there is a violation of
i nternational |aw

MR. HOFFMAN: Ri ght .

JUSTI CE KENNEDY: But that proceeding with
this particular case will, because of sone other
reasons --

MR. HOFFMAN: Right --

JUSTI CE KENNEDY: -- involve the United
States or its citizens living abroad in serious
conplications with a foreign governnent. That's not a
political question.

MR. HOFFMAN: Well, it coul d be.

JUSTI CE KENNEDY: There's political
consequences, but that's the whol e point.

MR. HOFFMAN: Well --

JUSTI CE KENNEDY: There's -- there's -- you

can't cite a case -- but maybe you can, please do if you
can -- that this is part of the political question
doctri ne.

MR. HOFFMAN:  Well, | think that in

Corrie v. Caterpillar, for exanple, there were alleged
human rights violations, and the United States said that
because U S. aid was involved in providing the

bul | dozers that were involved in that all eged human

rights violation, that the court should dism ss on
Alderson Reporting Company
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political question grounds, and the courts did dismss
on political question grounds.

JUSTI CE BREYER: Couldn't you just say if --
woul d we have the power to say, |ooking at Sosa and the
principles that narrow considerably the subject matter
of this statute, to add a requirenment that if the State
Departnment says that it interferes with foreign
relations it doesn't fall within the statute, can't
bring it?

MR. HOFFMAN:  Well --

JUSTI CE BREYER: That would get rid of this
problem wouldn't it?

MR. HOFFMAN: Vel l, that would get rid of
the problem | think that in truth, the way the
political question doctrine would work woul d probably
end up being the sane when it's that kind of rule.

JUSTI CE BREYER: It would be the same thing.
By the way, did we sign the torture treaty?

MR. HOFFMAN: Yes. W've ratified --

JUSTI CE BREYER: We've signed the torture

treaty.

MR. HOFFMAN: We've ratified --

JUSTI CE BREYER: The torture treaty does
provide for -- for what is it called, universal

jurisdiction?
Alderson Reporting Company
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MR. HOFFMAN: Yes.

JUSTI CE BREYER: All right. So, if in fact
a corporation in the United States, in cahoots with the
government or sonething, should do the unusual thing of
violating the torture treaty, Tasmania or any country in
the world that signed the torture treaty woul d have
jurisdiction under that treaty to proceed, is that
ri ght?

MR. HOFFMAN: Ri ght.

JUSTI CE BREYER: So the situation that we're
tal ki ng about already is in existence.

MR. HOFFMAN: That's right. | mean, there's
not hing that the Court would do in this case that woul d
change --

JUSTICE ALITOC. Well, if it was the
corporation, it wouldn't fall under the torture --

JUSTI CE BREYER: Well, that -- no, the
torture treaty says nothing about corporations.

MR. HOFFMAN: Right. | nmean, that's
different fromthe |CC.

But the -- yes.

JUSTI CE SOTOVAYOR: Counsel, there is the
am cus brief fromthe European Conm ssion

MR, HOFFMAN:  Yes.

JUSTI CE SOTOVAYOR: And it provides for a
Alderson Reporting Company
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very sinple rule. Please explain to ne what's wrong
with it? It basically says you have to borrow both the
substantive and procedural international |aw norns; that
t hose norns do permt these foreign- cubed cases only so
|l ong as either, it appears to ne, the defendant is a
citizen of the country, the acts occurred within that
country, or the alien has exhausted both donestic and

i nternational avenues for relief, a sort of forum by
necessity, which apparently nost countries have,

i ncl udi ng the ones who have submtted amci arguing --

MR. HOFFMAN: Ri ght .

JUSTI CE SOTOVAYOR: -- different points,
| i ke Engl and and The Net herl ands.

MR. HOFFMAN: Ri ght.

JUSTI CE SOTOVAYOR: It seens to nme |ike a
fairly sinple set of rules clearly defined and limting
the application of this statute in a way that sort of
makes sense.

MR. HOFFMAN:  Well, | think --

JUSTI CE SOTOVAYOR: What's wrong with the
rul e?

MR. HOFFMAN: | don't think there is a |ot
wong with the rule, actually. 1I1n a foreign cube kind
of case, it seens to nme the EU position is, nunber one,

that there is universal jurisdiction no matter whether
Alderson Reporting Company
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14

you consi der the Federal Commonweal th cause of action
prescriptive or not. And so, the countries of the world
have agreed that all states have an interest in
enforcing these fundanental norms and that's part of
International law. And that -- that what goes with that
are limts of exhaustion of remedi es under international
| aw, which safeguards the interests of third states
before the United States can litigate it.

JUSTI CE SOTOVAYOR: So answer nme why is this
not the case where on the facts there has been a failure
t o exhaust.

MR. HOFFMAN:  Well, | think that we would --
we would -- there's no record, obviodsly, about that.
And one of the argunments we woul d make about exhausti on,
| believe, is that it would have been futile to exhaust
under international |aw -- under international |aw
st andar ds.

JUSTI CE GINSBURG. M ght be -- Nigeriais
one question, but other potential forunms are the U K
and the Net herl ands.

MR. HOFFMAN: Right. And | think that we --
you know, we have -- if there was an exhaustion of |ocal
remedi es requirenent, then we would have to see if we
coul d satisfy that.

JUSTICE GINSBURG: | think -- haven't both
Alderson Reporting Company
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of those nations said they would not entertain this
case?

MR. HOFFMAN: It's not clear. | nean, in
fact, the -- you know, there is a recent Dutch deci sion
t hat goes perhaps farther than the Alien Tort Statute,
the Al Brujaj case.

JUSTI CE KAGAN: But you woul d agree, M.

Hof fman, that if there were an exhaustion requirenent,
it would not apply only to Nigeria, but also to the
Net herl ands and to the U K

MR. HOFFMAN:.  Well, | nean, it depends on
how the Court frames it. | nean, there's the exhaustion
requi rement under the Torture Victim Protection Act ,
there are argunents about what that | ooks |ike under
international law. | nean, | think that -- to follow up
on Justice Sotomayor's point, | think that if that's
deenmed by the Court to be a requirenent of internationa
| aw, then international |aw rules on exhaustion should
apply, and we would either be able to satisfy them or
not or take whatever position we would take with respect
to that.

JUSTICE ALITO Wwell, the UK -- the UK
and the Netherlands, | -- well, I'll ask you. Do you
di sagree that those are fair judicial systems where a

Plaintiff can get a fair shake?
Alderson Reporting Company
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16

MR. HOFFMAN:  Yeah. No, | don't think that
anybody disputes that the |egal systens in the
Net herl ands or the United Kingdomare fair. | nean,
t hey obviously are.

JUSTICE ALITG Well, if that's so, then
what does this case -- why does this case belong in the
courts of the United States --

MR. HOFFMAN:  Well --

JUSTICE ALITO. -- when it has nothing to do

with the United States other than the fact that a
subsidiary of the defendant has a big operation here?

MR. HOFFMAN:  Well, it -- it -- from our
standpoint it's here, the way | started the argunment,
really, which is that our clients are here, they're
here. Personal jurisdiction has not been contested and
no one made a forum non conveniens motion in this
particul ar case. Now, there was a forum non conveni ens
notion in a conmpanion case. So -- but | think that
that's a problemthat goes nore toward --

JUSTI CE G NSBURG. And what happened to
t hat ?

MR. HOFFMAN: It -- the Second Circuit
overturned the district court on forum non conveni ens.

JUSTI CE GI NSBURG. Overturned it which way?

MR. HOFFMAN: It said that the case -- that
Alderson Reporting Company
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the Wwa case could proceed and --

JUSTICE GINSBURG. So it rejected the forum
non conveni ens.

MR. HOFFMAN: Rejected forum non conveni ens
in that case. And | know that the United States brief
beli eves that that was wongly decided. But from our
standpoint, if we're tal king about the way that the ATS
shoul d be structured, our belief is that forum non
conveni ens, generally speaking, is going to deal wth
the problem-- the problens that the Court has raised.
If -- if the Court believes that the Wwa deci sion was
wrong or that that doctrine's wong, that doctrine
shoul d be changed.

JUSTI CE GINSBURG. May | ask you a question
about your reliance on the Alien Tort Statute, that if
your theory is that this is a violation of a universal
norm and that Federal common | aw nakes it a claim
available in the United States, now there is 1331
general Federal question jurisdiction.

Coul dn't you have said, never mnd the Alien
Tort Statute, |'m suing under 1331 Federal question
jurisdiction, and | have got -- the claimfor relief is
the U.S. comon |aw inplenenting the international |aw?

MR. HOFFMAN:  Well, | think this Court in

Sosa said that its analysis did not necessarily apply to
Alderson Reporting Company
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1331, and | think that's because of the history of 1350.

The history of 1350, as the historians’
brief lays out, is that the Founders believed that
certain | aw of nations norns could be inplenmented by
comon law tort actions. And this Court in Sosa found
t hat wi thout further congressional action, the courts of
the United States would be available to enforce norns
that were simlar to those norns.

And in fact, the nornms that the Founders
were famliar with were very simlar in kind to the
uni versal jurisdiction nornms that Justice Sotomayor --

JUSTI CE SCALI A: Yes, but general -- general
common | aw was not considered to be Federal |aw, neither
Federal |aw nor state law. If that were so, every tort
action, which in those days were deci ded under -- under
a general law that was up there in the sky, would have
been a Federal -- a Federal claim

MR. HOFFMAN: But there were -- there was
certain -- there were certain norns that were believed
to be part of the |law of nations, including piracy and
attacks on anbassadors, and they were governed by
uni ver sal standards.

JUSTI CE SCALI A:  Common law. It's general
common | aw.

MR. HOFFMAN:  Well, but | think this Court
Alderson Reporting Company
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found in Sosa that that -- that that part of commpn | aw
at the tinme has becone customary international |aw, and
that the courts of this country have not lost their
ability to enforce the sane kinds of |aw of nations
nornms as the Founders wanted to enforce in the Alien
Tort Statute in the context of universal human rights
nor nms.

JUSTI CE SCALIA: Well, that isn't the issue.
The issue is whether when they do so they are enforcing
Federal |aw or not.

MR. HOFFMAN: | think this Court said that
t he Federal common law within one of the exceptions to
Erie -- | think this Court, right after Erie, found that
there were enclaves of Federal |aw, one of them being
the area of foreign relations, where Federal commpn | aw
shoul d be viewed as Federal --

JUSTI CE KENNEDY: Well, that answer would
apply if you were answering Justice G nsburg's question
in the affirmative by saying that there is 1331
jurisdiction, but you need not go so far, given Sosa.

MR. HOFFMAN: We don't. We don't, and |
think the distinction is that in Sosa and in the Alien
Tort Statute the statute itself speaks about torts.

This Court found, based on the history and

I ntent of the Congress, that there was no reason to wait
Alderson Reporting Company
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for any congressional authorization to go forward on
those clains, and therefore it was available to bring
claims. So --

JUSTI CE GI NSBURG. Well, nmaybe they had --

MR. HOFFMAN:. -- we're not taking the
position that 1331 --

JUSTI CE G NSBURG. -- maybe they had to
provide that in 1789 because there was no -- there was
no general Federal question jurisdiction existing at the
tinme.

MR. HOFFMAN:  Well, it could be, but what
seens nore obvious about the reason for the Alien Tort
Statute was to nmake sure that there was a Federal court
available to litigate |aw of nations clains that coul d
have been litigated in state court, just as these clains
could be litigated in State court.

And in fact, one of the -- and, also, in
answer to the Respondents' clains about
extraterritoriality, if one imagines -- under the
Respondents' theory, you could -- a French anbassador
could be attacked by a Frenchman in Pennsyl vania and
have Alien Tort Statute jurisdiction and a claimfor
relief. If a US. citizen attacked the French
anmbassador on foreign soil, he wouldn't have an Alien

Tort Statute clainm he would be sent to the state courts
Alderson Reporting Company
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If he could -- the state courts were open, which is
exactly the opposite of the purpose of the Alien Tort
Statute, the fundanental known purpose of the Alien Tort
St at ut e.

JUSTI CE G NSBURG. You point out, | think,
an anomaly. If the victimis a United States citizen --
you say the only ties here are that the victins got
asylumin the United States, so they are here. But
someone who is here all the time, someone who is a
citizen of the United States, but is abroad and is a
victimof one of these atrocities, there would be no
suit for such a person.

MR. HOFFMAN: Wl |, Congfess provi ded for
sone jurisdiction in the Torture Victim Protection Act.

JUSTI CE G NSBURG. Yes, but under the Alien
Tort Statute.

MR. HOFFMAN: Well, the Alien Tort Statute
is limted to alien plaintiffs. | mean, and that was
t he congressional design, and it was -- that arises out
of the history, to nake sure that aliens with | aw of
nations clainm had access to Federal courts and Federal
remedi es to vindicate those positions. The United
States could still take action to protect the U S.
citizen.

Can | reserve the balance of ny tinme then?
Alderson Reporting Company
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CHI EF JUSTI CE ROBERTS: You can.

Ms. Sullivan?

ORAL ARGUMENT OF KATHLEEN M SULLI VAN

ON BEHALF OF THE RESPONDENTS

MS. SULLIVAN: M. Chief Justice and may it
pl ease the Court:

This case has nothing to do with the United
States. It's Nigerian plaintiffs suing an English and
Dutch conpany for activity alleged to have ai ded and
abetted the Nigerian governnment for conduct taking place
entirely within Nigeria.

And, Justice G nsbhurg, to the personal
jurisdiction question, Shell did not waive per sonal
jurisdiction objections to the suit. The court in the
conpani on Wwa case determned -- rejected the personal
jurisdiction affirmative defense, and the Second Circuit
af firmed.

So if you look at Joint Appendi x pages 111
to 112, you'll see that we absolutely preserved the
personal jurisdiction defense.

M ssing fromthe discussion you've just had
with M. Hoffrman about possible ways to mnim ze the
dangers of applying the ATS in foreign countries is any
mention of Congress. And I'd like to return us to the

question presented on this round of the argunent, which
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I's: Should the ATS and, Justice G nsburg, Federal
conmmon | aw be applied to conduct taking place entirely
within the borders of a foreign country? And our answer
is it should not, under the --

JUSTI CE Gl NSBURG. Does that nean,

Ms. Sullivan, that you -- and do |I understand your
argunment on brief correctly, that you would say from --
the revival of 1350 from Filartiga was wong because
not hi ng happened -- nothing happened in the United
States there? Marcos was wong because nothing -- the
wrong occurred abroad?

Does your -- the argunment you' re nmaking now
that this is not applicable to thingé t hat happened
of fshore exclude Filartiga and Marcos?

MS. SULLI VAN:  We do not believe that you
need to address Filartiga because Filartiga is taken
care of entirely by the proper body, which is Congress.
Congress, in enacting the TVPA, the Torture Victim
Protection Act, covered a situation like Filartiga,
where a Paraguayan plaintiff sues a Paraguayan
I ndi vi dual defendant for conduct in Paraguay.

JUSTI CE G NSBURG. But then you're at | east
saying --

JUSTI CE KENNEDY: Well, maybe it's just

hi story and background, but |I would really like you to
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answer Justice G nsburg's question. Suppose we had
granted cert in Filartiga before Congress acted?

What -- under your position, what should have been the
result? 1 think that was the purport of her question,
and | woul d appreciate an answer to it.

MS. SULLI VAN: Yes, Justice Kennedy. W
think the current correct result is that the ATS and
Federal common |aw, which is substantive and renedi al
| aw of the United States -- and here, we agree with the
United States on page 2 of its brief -- ATS plus Federal
comon law is the substantive and remedial |aw of the
United States. And we think, under the well-established
canon agai nst extraterritorial appliéation of U S. |aw,
absent congressional clear indication, there should not
be such an extension. Therefore --

JUSTI CE SCALI A: M. Sullivan, can | ask you
about your position on extraterritorial application. |
believe strongly in the presunption agai nst
extraterritorial application, but do you know of any
ot her area where extraterritorial application only neans
application on the territory of a foreign country and
not application on the high seas?

MS. SULLIVAN:  Well --

JUSTICE SCALIA: | find that -- you know,

extraterritorial nmeans extraterritorial, but -- but you
Alderson Reporting Company
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contend that this -- as | think you nust -- that this
statute applies on the high seas.

MS. SULLIVAN: We -- we don't concede that
the statute applies on the high seas.

JUSTI CE SCALI A: OCh, you don't? OCkay. |
t hought that was common ground. I|I'mglad to know it
isn't.

MS. SULLI VAN: Sosa said, looking to the
t hree Bl ackst one paradi gns, assault on anmbassadors,
interference with safe conduct, and piracy, that
certainly the antecedents to the ATS, the Mrbois
i nci dent of an attack in Phil adel phia, and the New York
constable entering the hone in New Yor k City of the
Dut ch anbassador, those were incidents on U S. soil.
And Sosa says perhaps also the third paradigm piracy,
m ght al so be covered.

CHI EF JUSTI CE ROBERTS: Well, | thought that
was the nost clear violation of an international norm
The one thing that the civilized countries would agree
on is that you --

MS. SULLIVAN: At the tine.

CHI EF JUSTI CE ROBERTS: -- capture pirates.

MS. SULLIVAN: Qur clear -- our position on
piracy is this. Even if you think the ATS and Feder al

common | aw can extend to conduct on the high seas, which
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

are stateless, a place where no foreign sovereign rules,
t hat does not nean that the ATS and Federal conmnon | aw

can apply to conduct within a foreign sovereign's

borders --

JUSTI CE BREYER: Well, it doesn't nean that.
It doesn't nmean that, but if the -- what is the question
we're asking. If, when the statute was passed, it

applied to pirates, the question to ne is who are
today's pirates. And if Hitler isn't a pirate, who is?
And if, in fact, an equivalent torturer or dictator who
wants to destroy an entire race in his own country is
not the equivalent of today's pirate, who is?

And we have treaties that say there is
uni versal jurisdiction. Oher countries take it.

MS. SULLI VAN: Justice Breyer --

JUSTI CE BREYER: We took it in Filartiga.

We took it in the cases that Justice G nsburg nentioned.
So | absolutely grant you could make the distinction,
but, given the purpose and an objective of the statute,
why should we make it?

MS. SULLI VAN: Justice Breyer, with respect,
the United States has not acceded to the principle of
uni versal civil jurisdiction. And with respect --

JUSTI CE BREYER: Well, we did explicitly in

the torture treaty in respect to that particular
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I nci dent .

MS. SULLI VAN: Justice Breyer, in our brief
at 48, note 11, you'll see that that's not quite the
case. I'msorry -- I'msorry.

We object -- the United States objected to
the universal civil jurisdiction aspect of the
convention against torture. W have never acceded to
that. And the reason is that we fear exactly the
consequences Justice Kennedy began the argunent wth.

We fear that if we say that a United States court can be
open to try any accused | aw of nations viol ator anywhere
in the world regardless of the place of the conduct, the
ot her nations of the world m ght seek to do the same to
us.

JUSTI CE BREYER: They do that, don't they,
with torture? | nmean, isn't that -- it's crimnal, not
civil, quite right. Does that make it better?

MS. SULLIVAN: Crimnal is very different
fromcivil. And what we -- the precise argunent we are
maki ng here is that the presunption against application
of US. law to conduct within foreign sovereigns -- and
remenber, the purpose of the presunption,

Justice Scalia, is to avoid conflict with foreign
sovereigns. There is no foreign sovereign over the high

seas.
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The conflict arises, and the presunption
protects against this conflict, when we go into a
foreign nation, we project our |aw

JUSTI CE SCALI A: | understand that. That's
the worst. But | really don't -- you appeal to the
general principle of territoriality of our laws. And,
as | say, | don't know any other case where that
principle allows our securities laws to be applied on
the high seas, for exanmple --

MS. SULLI VAN:  Well --

JUSTI CE SCALI A: -- even though they can
apply in Australi a.

MS. SULLIVAN: -- Your Honor, if you wish to

say no extraterritorial application, we think Sosa does
not foreclose that, because Sosa sinply said piracy
m ght be one of the actions covered.

But | want to get back to the key point,
which is --

JUSTICE ALITO. Can | ask this about piracy?
In 1789, do you think that Congress was contenpl ating
tort actions against pirates in courts of the United
St at es?

MS. SULLI VAN:  No, we do not, Your Honor,
because we many think that in rem actions were the

typi cal things contenplated. And as soon as
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United States v. Pal ner comes along, this Court applied
t he presunption against extraterritorial application of
US lawto -- the application of the then-extant piracy
statute to a foreign-flagged vessel on the high seas.

The thought was, don't apply it to the
foreign-flagged vessel because that's |like a mni-
foreign country on the high seas. So we woul d argue
that the presunption against extraterritoriality
actually applied in the founding era even to piracy.

But even if you were to say, well, piracy is
covered now, it doesn't follow that the nornms that are
i nvoked here under the | aw of nations can be subject to
a US. civil cause of action.

And | want to stress that our point is that
the U.S. is projecting here -- and | don't believe
t hrough the statute, the ATS, but through the causes of
action under Federal common law -- our |aw onto foreign
countries.

JUSTI CE KAGAN: Well, M. Sullivan, your
argument is very broad, and I want to ask you a
question. Your case m ght properly be dism ssed. But
take a different case, and it's a -- just a variation on
the Marbois incident, where instead of being attacked in
Phi | adel phia, the French anbassador to Britain is

attacked in London, but is attacked by a United States
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citizen, who then comes honme to the United States, seeks
refuge in the United States. And the French

anmbassador -- the French anbassador wants to bring an
action.

Woul dn't the ATS have contenpl ated exactly
that sort of action? | mean, why would it make any
di fference whether the attack on the French anbassador
by a United States citizen occurred in Philadel phia or
occurred in London?

MS. SULLIVAN: The difference it nmakes is
that in your hypothetical, the reverse Marbois case, the
proper remedy woul d have been to seek -- for France to
seek extradition of the U S. assailant and --

JUSTI CE KAGAN:  Well, | think I'm advi sed by
the Solicitor General's office that there were very few
extradition treaties at that tine. And even if
extradition was a possible renedy, | nmean why shoul dn't
we understand the ATS to provide supplenental renedies
as well, civil as well as crimnal, civil as well as
extradition?

MS. SULLI VAN: Because Congress hasn't
clearly said so. And the point of the presunption is to
avoid all of the judge-nmade possible qualifications that
were di scussed earlier: Exhaustion, political question,

the possible limtations suggested by the European
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Uni on.

Congress doesn't get to say anything if it's
t he courts deciding, through their own prudence,
together with the advice fromthe Departnment of State.

And, Justice Alito, in answer to your
guestion whet her --

JUSTI CE SCALI A: Excuse me. Excuse ne. Do
you nean that the courts -- in those areas where you
acknowl edge the statute applies, that the courts wll
not apply doctrines of exhaustion, of, you know, comty,
of the appropriateness of bringing the action here? O
course they will, won't they.

MS. SULLIVAN: They're not always applied,
Justice Scalia. And if so, it sonetines takes nany
years before they happen. And the State Departnent is
not always |istened to.

In the South African apartheid case, not
only did the State Departnent seek to protest the
action, but the governnment of South Africa filed a
|l etter, and the district court ignored both.

JUSTI CE KAGAN: Well, we should fix that
then. But that's not the question here, right? The
question here is -- is the diffelrent one of whether you
ever get to the exhaustion question.

MS. SULLI VAN: Correct.
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JUSTI CE KAGAN: And if you go back to the

reverse Marbois, you said Congress didn't speak, but I
think what we said in Sosa is that Congress did speak,
t hat Congress was referring to exactly that kind of tort
when it passed the Alien Tort Statute.

And you are saying it would have made a
difference to Congress that the incident occurred in a
different place even though the attacker was a United
States citizen seeking refuge in the United States and
| eaving the French with no renedy.

MS. SULLIVAN: W th respect, Your Honor, the
French had several renedies. The French victimcould
have sued in tort in the United States. And under the
transitory tort doctrine that was adopted at the tine,
which is not a precedent for the ATS, would have all owed
a suit under French law. French |aw would have been
i nmported to try that claim So it could have been tried
in State court as an assault.

Second, there could have been extradition.

Third, the point of the Marbois in
stinulating the ATS was that if a U S. citizen attacks
the French anbassador on U.S. soil, and we then harbored
him that could have led to an incident of war. But
there is no incident of war or conflict posed in your

hypot heti cal because extradition was possible, and State
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court tort violations -- State law tort -- State court
jurisdiction over a transitory tort shoul d
have obt ai ned.

JUSTI CE SOTOVAYOR: Do you think it matters
that the harboring is after the fact or not? Meaning if
the nercenary fled France and was hiding fromthe French
here, why is there any | ess chance of a war?

MS. SULLI VAN:  Well --

JUSTI CE SOTOVAYOR: | don't understand. The
appl es and apples don't -- seemto not match in nmy n nd.
MS. SULLI VAN: Justice Sotomayor, | -- there

is theoretically the possibility that if State |aw
transitory tort didn't work, and if extradition didn't
work, and if the French didn't just seek to punish the
assailant in their own country, maybe there woul d have
been international conflict, but there is no evidence
Congress was thinking about that at the tine.

JUSTI CE SOTOVAYOR: Pirates could have been
sued in State court, too, and yet the ATS -- | know that
you quarrel about whether an act of piracy qualifies as
an international norm but assum ng that | accept it is,
pi rates could have been -- under your theory, pirates
coul d have been sued in State court, too, yet Congress
found it inportant to pass the ATS.

MS. SULLIVAN: It did. But, Your Honor,
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there is not a single founding era precedent, not a
single one, that involves the reverse hypothetical.
Every single founding era precedent that sinulated the
ATS or cane soon in its aftermath involved international
| aw vi ol ations all eged to have occurred on U. S. soil or
in U S waters.

The two cases npbst soon after the ATS were
Moxon v. The Fanny and Bol chos v. Darrell, which
I nvol ved supposed | aw of nations violations on U S.
waters and on U. S. soil.

JUSTI CE ALITO. What shoul d happen when the
injury occurs within the territory of a foreign country,
but it is alleged that the injury was directed by
sonmeone in the United States?

MS. SULLI VAN:  Justice Alito, we would
respectfully urge that direction is -- is not enough.

If the place of the injury and the place of the | ast
conduct was on foreign soil. W think ordinary
restatement of conflict principles would suggest that
you | ook to the law of the place of injury, not to the
forum | aw.

And the nost inportant point about
t he ATS and Federal common |aw, even if it were under
section 1331, Justice G nsburg, is that it's an

application of U S. substantive and renedial law to
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anot her country. And the offense is we're telling the
ot her country that they have to entertain private civil
litigation. And there is a difference, Justice Breyer,
between crimnal and civil --

JUSTI CE BREYER: Ckay. You're right about
that. \What about the Bradford? Isn't there -- all this
stuff about -- you know what |'mtal king about.

MS. SULLIVAN: Bradford is the best thing
the Petitioners have in the founding era, and it's not
enough to overcone the presunption --

JUSTI CE BREYER: Because?

MS. SULLI VAN: -- because he could have been
speaki ng about the high seas.

JUSTI CE BREYER: He could have, but if you

read it, it looks as if there was -- what he's upset
about -- or what Britain was upset about was an
Anmeri can.

MS. SULLIVAN:  And he --
JUSTI CE BREYER: Yes. (Go ahead.
MS. SULLIVAN: It was Anericans, but
we -- we think, if properly read, the hostilities of
whi ch he spoke was the high seas part of the conduct.
It was an American who piloted the French fleet 60 mles
fromthe Iles de Los to the Sierra Leone River. And

that was -- if you read grammtically, we think that is
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what Attorney General Bradford was referring to.

JUSTI CE KAGAN: But --

JUSTI CE G NSBURG:. Ms. Sullivan, before your
time runs out, | nmean, you have said, candidly, that if
Filartiga were to cone up today, if Marcos were to cone
up to this forum there would be no basis under the
Alien Tort Statute.

But assune for the nonent that those two
cases -- that we accept them-- to accept them |Is
t here anything different about your case?

MS. SULLI VAN:  Yes, Your Honor. There are
many -- many differences between us and Filartiga. For
one, this is a case in which there is a class action
agai nst a corporation. And if you don't agree with us
on the lack of extraterritorial application, we still
mai ntain that the ATS does not apply to corporations.

Second, there is -- there was a -- there's
an allegation here of aiding and abetting a foreign
governnment. It was unclear in Filartiga whether the
Par aguayan was acting within or without the state's
authority, but -- and he was | ater deported, so we don't
know t he answer.

But here the offense is magnified because
the allegation is that an English and a Dutch conpany

ai ded and abetted the Nigerian governnment. That is
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
37

where the offense to the principle against international
friction is at its highest. And so if you weren't to
adopt our position in full, at a mnimum we think you
shoul d hold that the presunption applies to foreign
cubed cases involving aiding and abetting a foreign
government, where everything is foreign.

But we don't think you should do that in the
first instance. W respectfully submt the better
approach is to apply the presunption as a categorica
mat t er .

JUSTI CE KENNEDY: But in Filartiga, why
wasn't there an aiding and abetting? | think it was
pretty clear. He probably was morkiﬁg for the
government, which is even worse.

MS. SULLI VAN  Well --

JUSTI CE KENNEDY: But -- and | aminterested
I n Justice G nsburg's question

MS. SULLI VAN:  Yes.

JUSTI CE KENNEDY: Just assunme we think the
Second Circuit was right, pre-congressional action under
the Alien Tort Statute. |Is there any way in which we
can use the principle of extraterritoriality to rule in
your favor?

MS. SULLIVAN:  We think there is,

Justice Kennedy. And we think the principle of
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extraterritoriality is -- is essentially a
denocracy-forcing device to send these questions back to
Congress. And if we send it back to Congress --

CHI EF JUSTI CE ROBERTS: Well, have we
crossed that -- we've crossed that bridge already,
didn't we, in Sosa?

MS. SULLI VAN:  You have --

CHI EF JUSTI CE ROBERTS: The presunption
applies to interpreting acts of Congress. W are over
that. We're -- we're making this |aw up oursel ves,
ri ght?

MS. SULLIVAN: Chief -- M. Chief Justice,
you are making it up thensel ves, and that's why there's
all the nore reason to apply the presunpti on agai nst
application to foreign countries.

It's far worse to have judges --

JUSTI CE SOTOVAYOR: But you're asking us to
overturn our precedents.

MS. SULLI VAN:  We --

JUSTI CE SOTOVAYOR: You're -- you're
basically saying Filartiga and Marcos, Sosa, they were
all wrong.

MS. SULLIVAN:  We are not, Your Honor. Sosa
did not address the question we have before the Court

t oday.
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JUSTI CE SOTOVAYOR: Counsel, how can you say

that? Maybe the facts didn't, but certainly the
reasoni ng of the case addressed that issue very directly
and -- and basically said it does. And then it talked
about how you Ilimt it. That's what Sosa did.

MS. SULLIVAN: To answer the Chief Justice's
question, you don't need to overrule, so to speak
Filartiga on Justice Kennedy's question. You can sinply
say that in the intervening period, Congress did, as is
appropriate in the area of applying law to foreign
conduct, pass a specific statute, the TVPA, that applies
exactly to the conduct in Filartiga. That should inform
your deci sion today, that you don't need j udge- made | aw
to address the situation in Filartiga.

And you don't need to overrule Sosa, wth
respect, Justice Sotonmmyor, because Sosa did not
address, for better or for worse, the
extraterritoriality argunent we make today. It went off
at the first step. No international nornms, specifically
uni versal and specific -- sufficiently specific and
universal. So it didn't get to the concerns about
friction with foreign countries.

JUSTI CE KAGAN: But, Ms. Sullivan, |'m going
to read you sonething from Sosa, which -- it tal ks al

about the rule that it adopts and then it says: "This
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I's generally consistent with the reasoni ng of many of
the courts and judges who faced the issue before it
reached this Court. See Filartiga." And then it quotes

Filartiga: "For purposes of civil liability, the
torturer has becone |like the pirate and sl ave trader
before him an eneny of all mankind."

So we gave a stanp of approval to Filartiga
and Filartiga's understanding that there were certain
categories of offenders who were today's pirates.

MS. SULLIVAN: If -- the fact that the
nati ons of the world agree on norns does not nean the
nati ons of the world agree on renedies. And what the
ATS and Federal common | aw, as interﬁreted in Sosa, do
is project a U S. civil cause of action with U S. rules,
punitive damages, no attorney fee shifting, contingent
fee and punitive damages. That should not be done
except by Congress. They did it in the TVPA, but you
should not permt it to be done here.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. Sullivan.

General Verrilli.

ORAL ARGUMENT BY GEN. DONALD B. VERRILLI, JR.,
FOR THE UNI TED STATES AS AM CUS CURI AE,

SUPPORTI NG THE RESPONDENTS
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GENERAL VERRI LLI : M. Chief Justice, and

may it please the Court:

The Alien Tort Statute should not afford a
cause of action to address the extraterritorial conduct
of a foreign corporation when the allegation is that the
def endant ai ded and abetted a foreign sovereign. In
this category of cases, there just isn't any neani ngful
connection to the United States.

JUSTI CE SOTOVAYOR: |Is that the same -- is
that your sinple rule? 1Is that how you want us to
rule --

GENERAL VERRI LLI: Yes.

JUSTI CE SOTOMAYOR: -- that there could
never be aiding and abetting on behalf of a corporation?
s that your sinple answer to this case, or what's the
general --

GENERAL VERRI LLI : It's -- it's a narrower
statenment than that, Justice Sotomayor. |It's that there
shoul dn't be a cause of action to address the
extraterritorial conduct of a foreign corporation that
Is alleged to have aided and abetted the acts of a
foreign sovereign.

JUSTI CE Gl NSBURG. What about in your -- you
do say in your brief that you think that Filartiga is

within the Alien Tort Statute.
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GENERAL VERRI LLI: Yes, we do,
Justice G nsburg.

JUSTI CE G NSBURG. You don't -- don't adopt
a theory that many of the -- these do, that there has to

be sonme connection, some nexus to the United States.
You just tell us that Filartiga is okay. And how about
Marcos, is that okay?

GENERAL VERRI LLI: Well, we think in
Filartiga, Justice G nsburg, that the -- the -- that
there is a nexus to the United States. The actual
perpetrator was -- A, it was a case against the actual
per petrator.

JUSTI CE GI NSBURG. Yes, but you -- you don't

GENERAL VERRI LLI: And B --

JUSTICE GINSBURG. -- you don't offer us a
nexus. You don't offer us that reason why Filartiga was
okay.

GENERAL VERRI LLI: Yes, | think our reasons
for why Filartiga was okay is that -- that it was the
actual perpetrator, not an aider and abettor, and the
actual perpetrator was resident in the United States.

And | do think when Congress enacted the
TVPA, that is what Congress |ooked to as the salient

features of the Filartiga situation that justified --
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JUSTI CE Gl NSBURG: \What else? What el se?
You -- you say Filartiga. You don't nention Marcos. |Is
Marcos in your view a proper exercise?
GENERAL VERRILLI: | -- | think Filartiga is

the paradigm and cases like Filartiga are the paradi gm
that -- where we think ATS -- ATS causes of action
shoul d be recogni zed.

JUSTI CE SCALI A: Ceneral Verrilli, the --
that's -- that is a new position for the -- for the
State Departnent, isn't it?

GENERAL VERRI LLI : It's a new --

JUSTI CE SCALIA: And for -- and for the
United States Governnent? Wy shoul d -- why shoul d we
listen to you rather than the solicitors general who
t ook the opposite position and the position taken by
Respondents here in other cases, not only in several
courts of appeals, but even up here.

GENERAL VERRI LLI: Well, Justice Scalia, in
a case like this one, in cases under the Alien Tort
Statute, the United States has nultiple interests. W
certainly have foreign relations interests in avoiding
friction with foreign governnents; we have interests in
avoi di ng subjecting United States conpanies to liability
abroad. W also have interests in ensuring that our

Nation's foreign relations commtnents to the rule of
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| aw and human rights are not eroded.
JUSTI CE SCALI A: | understand that, but --
GENERAL VERRILLI: It's ny responsibility to

bal ance those sonetimes conpeting interests and nmake a
j udgnent about what the position of the United States
shoul d be, consistent with existing | aw.

JUSTI CE SCALIA: It -- it was --

GENERAL VERRI LLI: And we have done so.

JUSTI CE SCALIA: -- it was the
responsibility of your predecessors as well, and they
took a different position. So, you know, why -- why
should we defer to the views of -- of the current
adm ni stration?

GENERAL VERRI LLI: Well, because we think
t hey are persuasive, Your Honor.

JUSTI CE SCALI A: ©Oh, okay.

CHI EF JUSTI CE ROBERTS: Your successors may
adopt a different view And | think -- 1 don't want to
put words in his nouth, but Justice Scalia's point neans
what ever deference you are entitled to is conprom sed by
the fact that your predecessors took a different
position.

GENERAL VERRI LLI: So, M. Chief Justice,
let me be clear: |In this case our position is that the

Court ought not recognize a cause of action.
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JUSTICE ALITO  Suppose that the defendant

in this case were a U.S. corporation, but the case were
ot herwi se identical. \What result then?

GENERAL VERRILLI: In that case the possible
risk of foreign relations friction would be conparabl e.
The risk of reciprocal exposure to Anerican conpani es
woul d al so exist. The difference between that case and
this case, Your Honor, is that there'd be a much nore
substantial connection to the United States because it's
an American conpany. The question in the case would be
whet her the -- that substantial connection provided
sufficient justification for subjecting the United
States conpany to these i nternational law norms to avoid
underm ning the credibility of our Nation's commtnent
to those nornms. W haven't taken a position on that
question in this case because we think that the Court
ought to proceed increnentally here. The case before
the Court involves a foreign corporation in which there
just isn't any connection to the United States at all,
and it's our judgnment that the Court shoul d deci de that
case --

JUSTI CE SOTOVAYOR: You are di savowi ng any
forum of necessity view of the ATS? You are di savow ng
what ot her countries do or say with respect to

citizens -- to aliens who are attacked?
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GENERAL VERRI LLI: Qur view about that,

Justice Sotomayor, is that the key determ nant here, and
t he reason why there ought not be a cause of action
here, is the absence of any neani ngful connection to the
United States. And the question is --

JUSTI CE SOTOVAYOR: | asked you a question
directly. Are you foregoing -- are you foregoi ng any
forum necessity exception to the rule you've just
announced?

GENERAL VERRILLI: We don't think that the
question of the availability of a forum or
nonavail ability of a forumis sufficient to override the
absence of any connection to the Uni ted States.

Now, | will say --

JUSTICE ALITO. If | could follow up on the
question | asked before. |[|'mnot asking you to say
definitively which way you would conme out in this
hypot heti cal case, but fromyour brief |I really don't
under stand how you woul d decide. Wuld it depend --
what would it depend on?

GENERAL VERRI LLI: Well, I think it would
depend on a wei ghing of the strength of the interests of
the United States, the foreign relations interests of
the United States, in applying this narrow category of

Sosa nornms in order to avoid underm ning the
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credibility --

JUSTI CE ALI TO. Suppose everything is the
same except for --

JUSTI CE SCALI A: But we don't -- we are not
very good at figuring out the foreign policy interests
of the United States. And, you know, in the past we
have tried to get out from under our prior case law in
t he sovereign inmmunity area of asking the State
Departnent. And the State Departnent would cone in
here: This is good; this is bad. W abandoned all that
in the sovereign imunity field. Wy should we wal k
back into it here? O do you intend to have us make
t hese foreign policy decisions?

GENERAL VERRI LLI: Congress can al ways act
in this area, Justice Scalia.

JUSTI CE SCALI A:  No, but assum ng Congress
doesn't act. Wiy should -- you know, you want us to
listen to the State Department case by case. |Is that --

GENERAL VERRI LLI: Well, actually what we
are advocating here, Your Honor, is that the Court can
make categorical judgnents, not pure case by case
factual judgnments. We just think there is nore than one
category. There are salient differences between a
situation like this one, in which there is no connection

to the United States at all, or the situation |ike the
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one Justice Alito raised about an Anmerican corporation.
And there are also cases in which the suit is against a
direct perpetrator.

JUSTI CE SCALIA: But we listen to the State
Departnment as to what those categories ought to be.

GENERAL VERRI LLI: Well, | think the
categories are evident fromthe kinds of cases that have
been brought. But certainly, the views of the State
Departnent do deserve deference.

JUSTI CE SOTOVAYOR: Are you tal king about a
nexus test? That's what it sounds like to ne. Has to
have either an actor nexus or a act nexus, effect nexus?
What are you tal king?

GENERAL VERRI LLI: | think what we're --
we're not -- we're tal king about sonething different,
Justice Sotomayor. The question is whether to recognize
a Federal common | aw cause of action. | think that
depends on --

JUSTI CE SOTOVAYOR: Either it exists or it
doesn't.

GENERAL VERRILLI: It depends on a wei ghing
of interests, | believe, Your Honor, and that there are
I nterests that cut against recognizing causes of acts in
this area, and that's what Sosa sai d.

JUSTI CE SOTOVAYOR: |'m having trouble with
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this. Wthout question, piracy, attacks on anmbassadors,
we know that those were international norms in 1789. |If
one of those acts happened, you seemto be suggesting
that, answering Justice Kagan's hypothetical, that if a
Frenchman attacks an English anbassador in Switzerl and,
t hat case woul d never be heard in the United States
because there is no nexus to the United States; is that
correct?

GENERAL VERRILLI: Well, if no one ever cane
to the United States.

JUSTI CE SOTOVAYOR: Well, assum ng soneone
came. So how is that different from here.

GENERAL VERRI LLI : No. I't's just -- it's
not -- the connection is not an on/off switch. But our
position is you need a connection in order to assess
whet her there is even an interest in having cause of
action --

JUSTI CE SOTOVAYOR: So why isn't presence
alone in the United States a connection?

GENERAL VERRILLI: Well, if it's an
I ndi vi dual perpetrator like Filartiga we think that it
i's because it's the direct perpetrator.

JUSTICE BREYER: If in fact in Filartiga it
was done through a corporation -- the torture -- now?

GENERAL VERRI LLI : If the -- if the -- it
Alderson Reporting Company
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was -- | think torture has to be --

JUSTI CE BREYER: Torture is done by hiring
Torture, Inc. Okay? |Is there or isn't there?

GENERAL VERRILLI: If it's a normthat has
to be violated by --

JUSTI CE BREYER: You heard the question. |
need an answer to that specific -- that specific
hypot hetical. Everything is the same except the torture

Is carried out by Torture Inc. Because ny actual
gquestion is about aiding and abetting. | nmean, the
first part is they do it directly. Can they bring
Filartiga or not -- in your view?

GENERAL VERRILLI: If they do it directly.
If they are the direct violator of a normthat they can
violate directly, then yes they can.

JUSTI CE BREYER: Ckay. But if it's aiding
and abetting?

GENERAL VERRILLI: Then if it's a foreign
corporation and it occurred entirely in a foreign
country.

JUSTI CE BREYER: Yes. So it turns on that.
And what | really want to know is what is the difference
between that? 1Is it like the crimnal |aw difference of
accessory versus principle or what?

GENERAL VERRI LLI : May | answer,
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M. Chief Justice?

CHI EF JUSTI CE ROBERTS: Briefly, yes.

GENERAL VERRI LLI: The difference is that
whil e you woul d have a conparable -- you would have a
risk of friction in subjecting a foreign sovereign's
acts to scrutiny in the United States, you have the
reciprocity risk I nentioned. You would have to make a
j udgnment about whet her those concerns are overconme by
the countervailing concern of applying the -- finding
t he ATS cause of action to apply U S. nornms. If it's an
entirely foreign corporation with no connection to the
United States, our position is the answer to that is no.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Hof frman you have ei ght m nutes
remai ni ng.

REBUTTAL ARGUMENT OF PAUL L. HOFFMAN
ON BEHALF OF THE PETI TI ONERS

MR. HOFFMAN:. Thank you, M. Chief Justice.
| would Iike to make three points.

First, on the Bradford opinion. | think if
you read the diplomatic materials that we placed before
the Court, it's absolutely clear that what the British
wer e concerned about was pillaging and plundering on
|l and in the Sierra Leone colony. They were seeking

redress for those things, for destroying libraries, for
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destroyi ng Freetown, not just about things that happened
on the high seas and not just about things that happened
in territorial waters. |It's obviously clear that that's
true, but obviously you have those materials and you can
read it. And Attorney General Bradford said there was
no doubt that there was an ATS acti on.

JUSTI CE GI NSBURG: There was also a U. S.
per petrator.

MR. HOFFMAN: Well, that's true, but with
respect to the presunption against extraterritoriality,
It wouldn't matter if it is a U S. perpetrator or not.
And it shows exactly why the presunption can apply
because it would underm ne the very ﬁurposes of the
statute in the best avail able evidence that we have
about what it neant in the era.

| would like to give a hypothetical that I
think reveals why the U S. Governnent position should
not be accepted.

Suppose there is an Iranian corporation that
secretly supplies poison gas to the current Syrian
reginme in order to kill tens of thousands of Kurdish
citizens. And suppose after the Asad regine is
overthrown, those -- the docunents revealing that poison
gas transfer to the Syrian regime was made public and

that Iranian corporation does business in the United
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States, asylum seekers who were driven out by the poison
gas attacks are in the United States, maybe living in
the sanme communities as the plaintiffs in our case,
having gotten asylumin this case. Wuld it be the case
that the Alien Tort Statute should not apply to a claim
of aiding and abetting the Asad regi ne and murdering
tens of thousands of its people? It is the nodern day
exanple of 1.G Farben. 1Is it the case that a nodern
day |.G Farben woul d be exenpt fromthe Alien Tort
Statute? There is a clear, well-established doctrine of
ai di ng and abetting in international law. |t has been
accepted by the lower courts. The |ower courts have
uniformy rejected the argunents that have been made by
Respondents in this case. And | would say that the Sosa
framework is -- should be given a chance to work. This
Court dealt with these issues eight years ago. It set
up a historical paradigmtest based on nany of the
concerns that have been expressed here, and there are
alternative doctrines that can be applied to deal with

t hese concerns. Political question, active state,

I nternational comty, forum non conveni ens, persona
jurisdiction, those have not really been litigated.

Whet her they have been waived or not is sonething that
the | ower courts can deal with. \Whether they apply the

| ower court --
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JUSTI CE GINSBURG: G ven the court's recent
deci sions on personal jurisdiction, and | have in m nd
particularly the Goodyear Tire case, is there persona
jurisdiction in this case or in the case of your
hypot heti cal ?

MR. HOFFMAN:. One of the problens that we
woul d have, Justice G nsburg, in answering that question
is that there is no record about the contacts between
t hese defendants and -- and the jurisdiction in 2002.
The Wwa case for exanple where it was litigated was
dealt on a factual record that went back to 1996 and
1997. So there is no record here about personal
jurisdiction because it hasn't been assert ed.

Now i f the defendants have not in fact
wai ved personal jurisdiction, then presumably the | ower
courts would apply the tests that this Court has
established or in the 2011 decisions. And the sane
woul d be true of forum non conveni ens or any of the
ot her defenses. They have raised other defenses in this
case that have not been fully litigated. So ny basic
position is that the Sosa framework actually is --
works. It has actually weeded out cases. These
al ternative doctrines have weeded out cases, but the
court should not accept the categorical positions

asserted by either of the Respondents, which are the
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br oadest categorical positions even rejected by the
government, or the governnent's nodified categorical
position. Those kinds of issues can be dealt with
within well-established doctrines where | ower courts
have a body of jurisprudence that they can use to do
this.

The Alien Tort Statute as was applied to
human rights cases fromFilartiga on is part of a trend
in the world today. The trend in the world today is
towar ds uni versal justice for people that -- and
corporations that violate these kinds of nornms. That's
the trend. 1In fact, the United States has been the

| eader in that. Qur governnent has ﬁroclained our

| eadership position to U N bodies and around the world.

CHI EF JUSTI CE ROBERTS: Well, the United
Ki ngdom and Net herl ands don't think so.
MR. HOFFMAN: Well, the United Kingdom and

Net her| ands have obviously asserted this position. But

55

t he Net herl ands have asserted that position while at the

sane tinme 21 days after the argunent in February a Dutch

court gave damages to a Pal estinian doctor for wongfu

i mpri sonnment and torture that occurred in Libya against
two Li byan defendants that were not even present in the
courtroom

JUSTI CE SCALI A: It may have been w ong.
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MR. HOFFMAN:  Well, it may have been but

actually it seenms perfectly consistent with Dutch | aw,
It is consistent with the exercise of universal
jurisdiction in many pieces of |egislation --

JUSTI CE SCALIA: | would rather listen to
t he Dutch governnent than one, one Dutch judge, frankly.

MR. HOFFMAN: Well, the Dutch governnent,
t hough, and one of the significant pieces in this case
I's that the Nigerian governnent doesn't have a position
on this case any longer. The United States governnment
has never asked for this case to be dism ssed on foreign
policy grounds. The United Kingdom and Dutch gover nnment
have never asked for this case to be invalidated on
foreign policy grounds. They have stated their position
about what they think the Alien Tort Statute shoul d
mean. And if you | ook at the European Union brief, of
whi ch the United Kingdom and Dutch are nenbers, the
Eur opean Uni on says there is no issue about universal
jurisdiction, there is no issue about civil jurisdiction
that falls within universal jurisdiction. Their only
argunent is that if you accept that you shoul d accept
i nternational opposition and exhaustion of | ocal
remedi es.

JUSTI CE KAGAN: And isn't that really the

way to reconcile the Dutch positions? The Dutch are
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obj ecting because they think they have a fair forum but
when the judges were faced with a case arising from
Li bya, they thought that there was no fair forumthere.
And that's the difference, that in one case there was
exhaustion and in the other there wasn't.

MR. HOFFMAN: | think that that's probably
what the basis of the Dutch position. Qur position,
t hough, is that this -- the framework that this court
established in Sosa to take the pirates of the 18th
century and deal with the Alien Tort Statute with the
torturers and those who conmt genocide in the 21st
Century was correct, and that doesn't need a radica
re-eval uati on as suggested by the Reépondents and t he
Uni ted States.

If there are no further questions, |'d --

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

The case is submtted.

(Wher eupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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