“At the hospital there are no human rights™:

Reproductive and sexual rights violations of women living with HIV in Namibia
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EXECUTIVE SUMMARY

““At the hospital there are no human rights.”
— Anonymous, Rehoboth, Namibia, April 15, 2010

This report documents the ongoing stigma and discrimination of women living with HIV in
Namibia, building on prior findings and investigations on the subject, such as the 2008 research
conducted by the International Community of Women Living with HIV/AIDS (ICW) and the
Namibian Women’s Health Network (NWHN). The report, based upon both desk research and a
field mission, examines the human rights situation related to sexual and reproductive health of
women living with HIV, including the gravity and ongoing nature of forced and coerced
sterilizations in Namibia. The report also provides evidence of violations of informed consent in
the context of HIV testing, breaches of patient confidentiality, and denial of information to HIV-
positive patients. It further considers how persistent stereotypes and gender-based violence
contribute to stigma and discrimination in this context. Finally, the report explores how all these
issues are interrelated and mutually reinforce the prevention of equal treatment of women living
with HIV in Namibia.

The report first outlines the general scope of the HIV epidemic and its feminized nature, as well
as how the Government of Namibia has addressed the disease through its health and justice
sectors. Next, the report documents incidents of human rights violations experienced by women
living with HIV when they attempt to access sexual and reproductive health services. Special
attention is paid to HIV testing, discrimination within health treatment facilities, and forced
sterilizations. The report further explores the systemic cultural and structural challenges to the
enjoyment of human rights faced by women living with HIV. Finally, the report analyzes these
issues in light of national and international human rights obligations and concludes with remedial
recommendations.

International and National Human Rights Legal Analysis and Key Findings

Access to reproductive and sexual health information and services is a central component of
women’s human rights protection, as women bear the burden of reproduction. Decisions related
to reproduction and sexual activity directly affect women’s and girls’ bodies, and therefore their
lives and health, including their ability to finish school, hold jobs, and participate in public life.
This gendered burden of reproduction can have social consequences: the value of women and
girls is tied to their sexual availability to men and their caretaking and child-rearing role in
families. Furthermore, domestic and gender-based violence is often used to maintain gender
hierarchy.

International human rights law recognizes the centrality of sexual and reproductive health to
women’s rights. It provides support for women and girls to access needed health care and make
independent decisions by protecting of a series of rights, including health, life,
nondiscrimination, equality, liberty, physical integrity, privacy, and the right to decide freely on
the number and spacing of children.

This report indicates a need for further investigation of human rights violations arising from the
Government of Namibia’s actions. Under international law, the Government is required to

respect, protect, and fulfill its human rights obligations. Through Namibian law and policies and
international human rights instruments, the Government is bound to uphold these human rights.



1. Stigma and Discrimination in the Context of Sexual and Reproductive Rights

Participants reported that women living with HIV who attempt to access sexual and reproductive
health care in Namibia find their rights violated in two key ways with respect to stigma and
discrimination.

Segregation

Participants emphasized that hospital delivery facilities have been designed to segregate those
living with HIV from those who are not. The segregation of HIV-positive and HIVV-negative
patients has often led to mistreatment or lack of treatment by hospital staff.

Neglect

HIV-positive participants reported that medical personnel have systematically neglected their
care needs, particularly during childbirth. Rather than assisting in the birthing process as they do
with HIV-negative women, medical personnel have ignored requests for assistance and in some
cases women living with HIV have been forced to deliver without medical assistance, even in
health care settings.

International and regional human rights treaties prohibit discrimination on grounds such as race,
sex, or “other status,” which has been authoritatively interpreted to include HIV. Other
international human rights documents, such as the U.N. General Assembly Declaration of
Commitment on HIV/AIDS and the U.N. International Guidelines on HIV/AIDS and Human
Rights, provide detailed guidance on how to ensure the promotion and protection of privacy,
nondiscrimination, and equality rights of people living with HIV.

2. Violations of Informed Consent

HIV Testing

Participants recounted that women tested for HIV in Namibia have not been provided beforehand
with sufficient counseling or information to allow for informed consent. Medical personnel in
Namibia’s public health care facilities often do not speak the same language as their patients, and
translation was reported to be rarely available, complicating the ability to counsel and receive
consent. Women spoke of many incidents of miscommunication and misunderstanding. Such
circumstances do not afford women the opportunity to make an informed choice regarding HIV
testing. Many participants indicated that women can feel pressured into getting tested, for
example by the implicit or explicit power differential communicated by a nurse’s command, and
the women may not fully understand the reasons behind the test or the potential consequences of
a positive or negative outcome.

Forced and Coerced Sterilization

Forced and coerced sterilization have been in Namibian news since the 2008 investigation
conducted by ICW and NWHN. However, this public spotlight has provided neither sufficient
impetus for Namibian doctors to stop forcibly and coercively sterilizing women living with HIV
nor sufficient pressure for the Namibian Government to intervene to stop or punish those who
perform such illegal sterilizations. Nearly every focus group led by the International Human
Rights Clinic at Harvard Law School (IHRC) and NWHN in April 2010 uncovered an



undocumented case involving forced or coerced sterilization.

The rights to liberty and security of person, as well as to be free from medical experimentation,
have been foundational to the modern human rights movement. These rights are rooted in many
international human rights treaties, including the International Covenant on Civil and Political
Rights (ICCPR), to which Namibia is a party. The Government has an obligation to ensure that
choices surrounding medical procedures are informed, and that individuals can exercise
autonomous decision-making in their private lives, such as decisions surrounding the number
and timing of children. Moreover, the ICCPR requires States Parties to “ensure . . . an effective
remedy” when such rights are violated. This report notes that a court of first instance has allowed
for the filing of a few lawsuits against the Government for forced and coerced sterilization, but
they have languished for several years, with no decision rendered as of July 2012.

3. Lack of Confidentiality

Participants reported a complete disregard for patient confidentiality, exacerbating discrimination
in Namibian public health care facilities. Facilities and/or facility staff segregate HIV-positive
patients from those who are HIV-negative, and the medical passports, which patients are
required to carry, broadcast the HIV status of the bearer.

International human rights treaties to which Namibia is a party, such as the International
Covenant on Economic, Social and Cultural Rights (ICESCR), Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW), and Convention on the Rights of the
Child (CRC), have established the right to health. This places obligations on the Government —
such as ensuring the availability, accessibility, acceptability, and quality of health services,
including those for sexual and reproductive matters, without discrimination or coercion.
Confidentiality is an aspect of acceptability and quality of the right to health, particularly in
guaranteeing that information about individual health status does not circulate beyond those
health professionals who need to know it. Confidentiality is paramount in mitigating
discrimination and stigma for people living with HIV.

4. Denial of Information

IHRC and NWHN found evidence through their field research to suggest that women living with
HIV are routinely denied information while seeking medical care. Participants reported being
handed consent forms and test results in languages unknown to them, or at times (such as the
onset of labor) when they would be unable to read them properly regardless of language. In
verbal exchanges, medical personnel have reportedly been dismissive of HIV-positive women’s
concerns or understanding of their care. Additionally, caregivers were often described as unable
or unwilling to explain procedures and processes to women living with HIV. These female
patients have commonly been without necessary information to make informed choices and
decisions about their own health and well-being.

The right to seek, receive, and impart information forms part of the interdependent and
interrelated corpus of human rights, and is found in many international and regional treaties
ratified by the Government of Namibia. Information is a key component of the right to health as
well. Accurate information must be available and accessible, both in terms of content and
language.



5. Cultural Barriers: Gender-Based Violence and Persistence of Stereotypes

Research and discussions with participants also suggest that gender-based violence, such as
intergenerational transactional sexual relationships and intimate partner violence, may contribute
to the risk of HIV transmission and the violation of the rights of women living with HIV in
Namibia. Pervasive gender-based stereotypes limit opportunities for everyone; these attitudes
give men and boys license to use violence and coerce sex acts from women and girls, which
many women and girls resign themselves to accept.

International and regional human rights law and national laws and policies make clear that
violence against women and girls is a form of gender-based discrimination that governments
must, using due diligence, eliminate. Gender-based violence contributes to maintaining women
and girls in subordinate roles. In such situations, the Government of Namibia is obligated to
increase efforts to educate the public and create a society where women, girls, men, and boys are
respected, not ascribed to stereotypical roles in the family and community. The Government
must ensure that rights are respected, protected, and fulfilled equally and on a basis of
nondiscrimination.

Key Recommendations

This report makes the following recommendations to redress the sexual and reproductive rights
violations perpetrated upon women living with HIV and to help ensure that such violations no
longer occur in Namibia:

Government of Namibia

Stigma and Discrimination in the Context of Sexual and Reproductive Health Care

e Remove all barriers to women’s access to comprehensive sexual and reproductive
health services, education, and information.

e Monitor the provision of health services to women by public, nongovernmental, and
private organizations, to ensure equal access and quality of care.

e Require all health services to be consistent with the human rights of women, including
the rights to autonomy, privacy, confidentiality, informed consent, and choice.

e Ensure that the training curricula of health workers include comprehensive,
mandatory, gender-sensitive courses on women’s health and human rights.

Informed Consent: Forced and Coerced Sterilization

e Immediately take action to stop ongoing forced and coerced sterilization, including
holding accountable those who have committed such acts and taking steps to ensure
better surveillance and reporting mechanisms are implemented in health care facilities
to prevent future violations.

e Involve women and girls living with HIV in each stage of policy and law design and
implementation.

e Develop and implement a system to provide an effective and fair remedy to all women
who have been subject to forced or coerced sterilization.

e Create a system that allows individuals to report violations of rights related to sexual
and reproductive health care and that monitors responses from the Government.

e Provide long-term assistance to individuals and their families who have suffered
forced or coerced sterilization.




Informed Consent: HIV Testing and Discrimination

e Immediately modify any segregated public health care facilities, such that patients are
not physically sorted by HIV status either as policy or by hospital staff.

e Ensure that medical passports maintain privacy and are not used in a manner that
violates patient confidentiality.

e Train staff and providers in health care facilities on human rights and associated
approaches, in order to reduce stigma and discrimination of HIV-positive individuals.

e Build upon HIV education programs that have already proven successful, and institute
programs designed to promote gender equality, human rights, and sexual and
reproductive rights in particular.

Confidentiality

e Ensure that laws, policies, and regulations appropriately penalize any breach of
confidentiality by health professionals regarding the private, health-related data of
their patients.

e Establish and monitor the material facilities (locked file cabinets, secure databases,
private consultation areas) as well as procedures to maintain the confidentiality of
patient information.

e Train staff and providers in health care facilities on maintaining confidentiality.

e Educate patients on their rights to confidentiality and on the redress mechanisms
available to them should their rights be violated.

Information

e Ensure that health professionals provide complete, medically accurate sexual and
reproductive health information in a manner consistent with U.N. CESCR General
Comment 14 in terms of accessibility, acceptability, and quality.

e Establish oversight and redress mechanisms to ensure that such information is
provided to patients.

e Train staff and providers to provide such information.

e Educate patients on their rights to information.

Cultural Barriers: Gender-Based Violence and Persistence of Stereotypes
e Eliminate gender-based violence by implementing Namibian and international laws
and policies sanctioning such behavior.
e Educate community and youth leaders on gender equality.
e Provide educational and income generation opportunities to youth, men, and women
in order to create alternative life choices, other than those based on gender-based
stereotypes.

Donors

Stigma and Discrimination in the Context of Sexual and Reproductive Health Care
e Support programming that integrates rights related to sexual and reproductive health
care and HIV to ensure a full range of continuous care for women living with HIV.
e Support the training of hospital staff to decrease stigma and discrimination.
e Support grassroots efforts, especially organizations of women living with HIV, in
advocating for and monitoring change.




Informed Consent: Forced and Coerced Sterilization
e Support funding that investigates instances of forced or coerced sterilization and takes
an active role in holding doctors and providers accountable for rights violations.
¢ Fund ongoing documentation of rights violations, legal services, and the litigation
process.

Informed Consent: HIV Testing and Discrimination
e Provide technical and financial assistance to the Government of Namibia, its schools,
and professional associations of medicine, nursing, midwifery, public health, and law,
as well as civil society (especially nongovernmental organizations (NGOs) of and for
people living with HIV) to ensure that rights related to informed consent are respected,
protected, and fulfilled.

Confidentiality
e Provide technical and financial assistance to the Government of Namibia, its schools,
and professional associations of medicine, nursing, midwifery, public health, and law,
as well as civil society (especially NGOs of and for people living with HIV) to ensure
that rights related to confidentiality are respected, protected, and fulfilled.

Information
e Provide technical and financial assistance to the Government of Namibia, its schools,
and professional associations of medicine, nursing, midwifery, public health, and law,
as well as civil society (especially NGOs of and for people living with HIV) to ensure
that rights related to information (in the context of health) are respected, protected, and
fulfilled.

Cultural Barriers: Gender-Based Violence and Persistence of Stereotypes

e Ensure that women living with HIV play a leadership role in programs.

e Prioritize funding for HIVV-positive women’s organizations and networks of HIV-
positive people.

e Support programming that integrates a gender perspective with specific attention to
gender-based violence.

¢ Fund educational programming that targets Namibian youth and aims to reduce HIV-
related stigma in Namibian society through dialogue and education.

Namibian Civil Society

Stigma and Discrimination in the Context of Sexual and Reproductive Health Care
e Provide safe spaces for dialogue about sexual and reproductive health rights, as well as
other challenges facing Namibian women and girls.
e Monitor the availability, accessibility, acceptability, and quality of the provision of
sexual and reproductive health care and seek redress where appropriate.

Informed Consent: Forced and Coerced Sterilization
e Continue to build capacity to document discrimination against women living with HIV
in Namibia, with a particular focus on recognizing and investigating violations of
sexual and reproductive rights, especially forced and coerced sterilization.




Informed Consent: HIV Testing and Discrimination
e Continue to build capacity to document discrimination against women living with HIV
in Namibia, with a particular focus on recognizing and investigating violations of
sexual and reproductive rights, especially relating to HIV testing.

Confidentiality
e Continue to build capacity to document discrimination against women living with HIV
in Namibia, with a particular focus on recognizing and investigating violations of
sexual and reproductive rights, especially related to confidentiality.

Information
e Strengthen capacity to document discrimination against women living with HIV in
Namibia, with a particular focus on violations of sexual and reproductive rights to

information.

Cultural Barriers: Gender-Based Violence and Persistence of Stereotypes
e Build the leadership of women living with HIV in community-based organizations and
NGOs.
e Design and implement new outreach measures to involve men in efforts to end
discrimination against women living with HIV in Namibia.
e Continue to advocate for equal access to sexual and reproductive health services for
women living with HIV.




l. INTRODUCTION

A. Background and Methodology

This report is based upon research conducted in 2009 and 2010, including a fact-finding mission
in April 2010 by the International Human Rights Clinic at Harvard Law School (IHRC), in
conjunction with the Namibian Women’s Health Network (NWHN). Northeastern University
School of Law assisted in the drafting of this report. This research builds upon findings from a
2008 fact-finding effort conducted by the International Community of Women Living with
HIV/AIDS (ICW) and NWHN. The 2008 investigation launched a project focused on forced and
coerced sterilization of women living with HIV. In the course of researching such sterilization,
many broader issues of stigma and discrimination came to light. This report examines the
multiple layers and forms of discrimination women living with HIV in Namibia have faced when
they have sought access to sexual and reproductive health services.

In April 2010, IHRC and NWHN jointly conducted focus groups and individual interviews with
approximately 90 women in four Namibian communities: Katatura; Havana (Hakahana);
Rehoboth; and Dordabis. Focus groups consisted of a minimum of 20 participants each. A small
number of men, fewer than 20 in all, also participated in the focus groups. Most participants
were selected through their affiliation with HIV support groups in the identified communities. A
small subset joined after independently contacting NWHN to express an interest in participating.
More in-depth interviews were done with individuals drawn from the focus groups. These in-
depth interviews are highlighted in the report and are consistent with previous accounts of
violations of human rights, such as those referenced in the 2008 fact-finding report.

A number of additional interviews were held in Windhoek with UNAIDS, the Namibian
Ministry of Justice, and the Ombudsman of Namibia. These interviews focused on the rights of,
and potential remedies available to, Namibian women facing HIV-related discrimination during
their pursuit of sexual and reproductive health care.

Further meetings with civil society organizations yielded information relevant to discrimination
faced by the HIV-positive community in Namibia, with particular emphasis on sexual and
reproductive health care, women, and children. Finally, IHRC also partnered with NWHN to
lead a two-day training session in Windhoek for 20 female community leaders; the purpose of
the training was to equip these community leaders with knowledge and skills to identify and
document sexual and reproductive rights violations.

B. HIV/AIDS in Namibia: Scope of the Problem

Despite its relatively large geographic size, the population of Namibia is small at approximately
2,130,000. While Namibia is one of the five countries considered most affected by HIV/AIDS,?
the burden of the epidemic does not fall evenly across its population. Of the 150,000 adult

! World Statistics Pocketbook and United Nations Statistics Division, Country Profile: Namibia, UNdata, available
at http://data.un.org/CountryProfile.aspx?crName=Namibia.

2 See, e.g., Namibia Country Grant Portfolio, THE GLOBAL FUND TO FIGHT AIDS, TUBERCULOSIS AND MALARIA,
available at http://portfolio.theglobalfund.org/Grant/Index/NMB-202-G01-H-00?lang=en [hereinafter THE
GLOBAL FUND TO FIGHT AIDS, TUBERCULOSIS AND MALARIA].
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Namibians whom UNAIDS calculates to be living with HIV, it estimates 95,000 are women.®
The most recent available data indicate that 17.8 percent of pregnant women in Namibia tested
HIV-positive in 2008.* While this figure represents progress from the 22 percent prevalence
among pregnant women in 2002, it suggests the burden of HIV/AIDS in Namibia falls primarily
on women.

Official data on HIV/AIDS treatment and care services in Namibia are inconsistent. In its 2010
submission to the United Nations General Assembly Special Session (UNGASS) on HIV/AIDS,
the Namibian Government estimated 83 percent of adults and 95 percent of children with
advanced HIV infection received antiretroviral treatment (ART) in 2009.° This data is in tension
with the UNAIDS Report on the Global AIDS Epidemic for 2010, which states that only 76
percent of eligible Namibian adults received ART.’

On the other hand, Namibia’s 2010 UNGASS submission indicates only 58 percent of pregnant
women living with HIV received ART to reduce the risk of mother-to-child transmission in
2009, while both the UNAIDS Global Report for 2010 and the United States Centers for
Disease Control and Prevention note that more than 80 percent of Namibian women “in need”
received services geared toward prevention of mother-to-child HIV transmission (PMTCT).’
Meanwhile, the latest figures from the World Health Organization (WHQO) indicate that as of
2008, Namibia reached an astonishing 91 percent ART coverage rate for pregnant women living
with HIV. It would be ideal if the WHO data were the most accurate. However, IHRC-NWHN
research casts doubt on the value of such figures due to our findings regarding the pervasive
neglect and discrimination against women in Namibia, especially against those who are poor and
HIV-positive.

C. Namibian Health Infrastructure

1. Health Sector Financing

Ensuring that the health system is adequately financed is one of the pillars of the right to health.
While this report does not consider the adequacy of Namibia’s overall health expenditures and

® UN Joint Programme on HIV/AIDS (UNAIDS), GLOBAL REPORT: UNAIDS REPORT ON THE GLOBAL AIDS

EPIDEMIC: 2010 181-82 (2010) [hereinafter UNAIDS, GLOBAL REPORT]. It is important to note that the USAID

2006-07 Demographic Health Survey data show, and recent IHRC research confirms that women are far more

likely than men to be tested for HIV. See USAID, Namibia Demographic and Health Survey 2006-07: Policy

Brief, 2, available at http://www.healthnet.org.na/statistics/HIV%208-11.pdf. As a result, this statistic may be

skewed.

NAMIB. MINISTRY OF HEALTH AND SOCIAL SERVICES (MOHSS), UNITED NATIONS GENERAL ASSEMBLY SPECIAL

SESSION COUNTRY REPORT: REPORTING PERIOD 2008-2009 8 (2010), available at

http://data.unaids.org/pub/Report/2010/ namibia_2010_country_progress_report_en. [hereinafter MOHSS,

UNGASS Submission].

° 1d.

®1d. at 4.

UNAIDS, GLOBAL REPORT, supra note 3, at 97, 213 (discussing the process by which UNAIDS consults with the

World Health Organization, The Global Fund, The US President’s Emergency Plan for AIDS Relief, and other

groups to evaluate country-submitted data). The inconsistency between Namibian and UNAIDS data needs further

investigation, as UNAIDS imposes an extensive verification process of country-submitted UNGASS data,

crosschecking it with information available from other UN and independent agencies.

& MOHSS, UNGASS Submission, supra note 4, at 4.

UNAIDS, GLOBAL REPORT, supra note 3, at 78; Centers for Disease Control and Prevention (CDC), Namibia

Country Profile, Aug. 9, 2010,available at http://www.cdc.gov/globalaids/Global-HIV-AIDS-at-

CDCl/countries/Namibia/.

Y WHO, WORLD HEALTH STATISTICS 2010, 93 (2010) available at
http://www.who.int/whosis/whostat/EN_WHS10_Full.pdf.
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budget, it does suggest that there are unmet needs for reproductive and sexual health services for
HIV-infected women (and likely the general population). Namibia’s 2007 total health
expenditure per capita was USD $319, with the Namibian Government contributing roughly
USD $134 per capita.'* External resources contribute 10.6 percent of Namibia’s total health
expenditure.*? Notwithstanding donor and national financing, a major shortcoming of the
Namibian health system is that it has not managed to keep abreast of the HIVV/AIDS and
tuberculosis (TB) epidemics and faces ongoing tension between building long-term capacity and
responding to the more immediate demands of the AIDS and TB crises.™

HIV/AIDS prevention, treatment, care, and support programs in Namibia are funded and
supported by a variety of multilateral, bilateral, and domestic funding mechanisms. These
include significant grants from the U.S. President’s Emergency Plan for AIDS Relief'* and the
Global Fund to Fight AIDS, Tuberculosis, and Malaria.* Between 2005 and 2007, total annual
expenditure on HIV/AIDS in Namibia increased significantly from USD $79.1 million to $130.5
million. However, in its 2010 UNGASS submission, Namibia did not disclose HIV/AIDS
expenditures for the 2008-2009 reporting period.'® HIV/AIDS-related services in Namibia are
implemented by international and domestic governmental agencies, such as Namibia’s Ministry
of Health and Social Services (MOHSS) and the United States Agency for International
Development (USAID)," as well as domestic and international NGOs and faith-based service
delivery mechanisms.

Overall, the Namibian Government has made strong efforts toward managing the AIDS
epidemic. However, this report shows that in the face of continued discrimination, the Namibian
Government’s efforts to combat the AIDS epidemic fall short in protecting poor women living
with HIV,

2. Private and Public Infrastructure

Access to health care is one aspect of enjoying the right to health and the Government of
Namibia must provide such access through its health system. Namibia provides health services
through both public and private institutions. The public sector makes up 95 percent of the overall
health care sector. This sector is comprised of both state-run and faith-based institutions.*® There
are 35 government-run hospitals and 305 additional facilities, including more than 250 health
centers and clinics.™® Although the private sector accounts for only about 5 percent of health care
provision in Namibia,?° it employs twice as many doctors as the public sector.?! In other words,

" d.

2 d.

13 See World Health Organization, Country Strategy at a Glance: Namibia (May 2010), available at
http://www.who.int/countryfocus/cooperation_strategy/ccsbrief_nam_en.pdf; Willy McCourt & Magda Awases,
Addressing the Human Resources Crisis: A Case Study of the Namibian Health Service, 5 HUMAN RESOURCES
FOR HEALTH 1 (2007) , available at http://www.ncbi.nlm.nih.gov/pmc/articles/PMC1779804/.

14 See USAID, Africa: Namibia, July 22, 2010, available at http://www.usaid.gov/locations/sub-
saharan_africa/countries/namibia/ (stating “the United States provided nearly $100 million to Namibia in 2009
through the U.S. President's Emergency Plan for AIDS Relief”).

1> The Global Fund alone granted over USD 150 million to Namibia’s Ministry of Health and Social Services for
services related to HIV/AIDS. As of December 2010, 87 percent of the grant has been delivered and spent
(roughly USD 120 million), with the grant set to close in 2013 (see THE GLOBAL FUND TO FIGHT AIDS,
TUBERCULOSIS AND MALARIA, supra note 2).

1 MOHSS, UNGASS Submission, supra note 4, at 4.

17 See USAID, supra note 14 (indicating “USAID’s programs focus on ... reducing the spread of HIV”).

12 MOHSS, UNGASS Submission, supra note 4, at 36.
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the private sector absorbs a disproportionate amount of human and financial resources, which
raises basic concerns about equality and fairness in accessing health care services.?

Evidence suggests that many turn to the private sector for health care services, straining their
financial wherewithal due to the expense. A 2008 peer-reviewed study shows middle-income
households resort to selling assets or borrowing money to pay for their care more than twice as
often as the highest income families do.*

3. Affordability

A critical aspect of access to health care services is affordability. Namibia imposes “user fees”
on those who access the public health care system, although there is an exemption policy for
indigent patients.?* In addition, the Government of Namibia reports that out-of-pocket spending
for Namibian households stands at 6 percent of total health expenditures, a level that rivals
industrialized economies.”® However, the majority of Namibia’s population does not earn what
most residents of industrialized countries do; more than 50 percent of Namibians live below the
international poverty line. *® This 6 percent (comprising “user fees” and other out-of-pocket
costs) therefore unfairly burdens the majority of Namibians who are poor. For an individual
woman living with HIV, her entire household budget could be absorbed by such costs, and be a
barrier to accessing health services and medication.

In the context of maternal health, the requirement of a user fee can serve to prevent or deter
women from seeking and obtaining the health care services they require.?” This results from a
variety of factors, including the timing at which the fees are imposed (at the time of provision of
services), lack of alternative means of payment (no room for payment on credit), and pre-existing
discriminatory tendencies against women on a societal and familial level.?® In practice, even the
presence of exemptions on the basis of need does not suffice to ensure that health care is
available to those who require it. These exemptions may not operate effectively for a number of
reasons: unequal provision of such exemptions; a lack of sufficient socioeconomic information,
which leads to under-inclusion of individuals who would otherwise qualify for such exemptions;

21 MOHSS, ANNUAL REP. 2007/2008 11-12 (2008), available at
http://www.healthnet.org.na/documents/annual_reports/Annual%20Report%202007-2008.pdf [hereinafter
MOHSS, Annual Report].

22 For example, as of 2007, the Namibian Government’s expenditure accounted for only 42.1 percent of Namibia’s
total health expenditure, a drop from the 70 percent of total expenditure for which it used to be responsible. See
WHO, supra note 12, at 134.

2 Adam Leive & Ke Xu, Coping with Out-of-Pocket Health Payments: Empirical Evidence from 15 African
Countries, 86 BuLL. WORLD HEALTH ORG. 849C, 851-52C (2008), available at
http://www.scielosp.org/pdf/bwho/v86n11/a14v8611.pdf. This study did not explicitly discuss traditional healers
(who are classified as “private” care providers and are sought after in rural communities.)

2 See REPUBLIC OF NAMIBIA, MINISTRY OF HEALTH AND SOCIAL SERVICES , Health Facility Census 2009(2011) 70
available at http://www.measuredhs.com/pubs/pdf/SPA16/SPA16.pdf.

% See MOHSS, supra note 21; See also REPUBLIC OF NAMIBIA, MINISTRY OF HEALTH AND SOCIAL SERVICES,

HEALTH AND HIV/AIDS RESOURCE TRACKING: 2007/08 &2008/09, 40 (Dec. 2011) available at

http://www.who.int/nha/country/nam/nha_namibia_2009.pdf

% CIA World Factbook, Namibia (2011) available at https://www.cia.gov/library/publications/the-world-
factbook/geos/wa.html (based on UNDP 2005 poverty estimates). The World Bank also states that “Namibia’s
income distribution is among the most unequal in the world, with a Gini coefficient estimated at 0.58 by the latest
(2009/10) household survey. Namibia is ranked 120 out of 187 countries surveyed in the 2011 Human
Development Report.” See World Bank National Country Brief, available at http://tinyurl.com/7povs5q.

27 See Margaux J. Hall, Aziza Ahmed and Stephanie E. Swanson, Answering the Millennium Call for the Right to

L\élaternal Health: The Need to Eliminate User Fees, 12 YALE HUM. RTS. & DEV. L. J 62.

Id. at 82.
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and a lack of awareness among the women of the availability of the exemptions.?

4. Physical Accessibility

The proximity of health facilities to populations is one important element of health care access.
Seven of Namibia’s 13 regions do not have private hospitals, thus limiting availability of basic
and/or emergency services.®® A recent study found the “Caprivi, Ohangwena and Omusati
regions as being the most deprived” in terms of access to health care.* The same study found
unequal access of rich and poor populations to health care to be reflective of both the great
wealth disparity between the richest and poorest segments of Namibian society and the
apartheid-era system of fund allocation.3* Even in rural areas that have public hospitals, those
hospitals are located at a great distance from rural populations.

Transportation to distant hospitals can be difficult to find and very costly to hire. About 70
percent of the population lives in rural areas. Of these, the poorest are households headed by
women (approximately 43 percent of all households) in rural areas. Female-led households are
particularly disadvantaged with decreased access to resources, less secure employment
opportunities, limited control over earnings, and a heavier burden of physical labor.

As a result, traditional healers are often the most geographically accessible private-care option
for rural populations. Additionally, Namibia’s MOHSS observes that the concentration of
private-care facilities in wealthier areas “also affects the geographic distribution of health
professionals and contributes to the relatively lower access to health services in rural areas.
This evidence all suggests that socioeconomic status is a key determinant of Namibians’ ability
to access medical care.

133

These physical barriers to access coupled with the barriers imposed by administrative
requirements such as user fees are indicative of some of the key features of the health care
system that fail to meet the requirements of successful health care delivery (namely, availability,
accessibility, acceptability, and quality®*). As a result, HIV-positive women in Namibia are not
receiving the full extent of health care to which they are legally entitled. This in turn raises the
question of what means of recourse are available to these women to address such deprivations.

D. Namibian Legal Infrastructure

The enjoyment of the right to health requires oversight and accountability to ensure, for example,
nondiscrimination in access to health services. It is in this context that access to justice, the
judicial system, and all other accountability mechanisms becomes most salient. Formal
accountability mechanisms include courts, Ombudsman offices, and professional licensing
boards; informal ones include customary dispute resolution mechanisms.

29 1d. at 85-87.

% MOHSS, Annual Report, supra note 21, at 14.

%1 Eyob Zere et al., Equity in Health Care in Namibia: Developing a Needs-based Resource Allocation Formula
Using Principal Components Analysis, 6 INT’L J. FOR EQUITY HEALTH (2007), available at

» http://www.ncbi.nIm.nih.gov/pmc/articles/PMC1851011/.
Id.

¥ MOHSS, Annual Report, supra note 21, at 12.

% U.N. Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14, { 38, U.N. Doc.
E/C.12/2000/4 (Aug. 11, 2000).
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1. Legal and Policy Bases for Judicial Enforcement of Rights Related to Sexual and
Reproductive Health Care

Namibian courts rely on a variety of sources to guide decisions on health. First, the Namibian
Constitution (the Constitution) enumerates and protects numerous rights relevant to violations
related to the delivery of health care service generally, and sexual and reproductive health of
women living with HIV specifically. Among these, the Constitution protects the right to found a
family,® as well as the rights to: life;*® human dignity;*” freedom from cruel, inhuman, and
degrading treatment;*® equality;*® and freedom from discrimination.*® The explicit grounds that
the Constitution protects from discrimination are “sex, race, colour, ethnic origin, religion, creed
or sociﬁl or economic status,” thereby not expressly encompassing discrimination based on HIV
status.

Further, the Constitution provides that treaties Namibia is party to and the “general rules of
public international law and international agreements” are constituent parts of the applicable law
in Namibia. Courts have interpreted this to mean that treaties to which Namibia is a party have
been incorporated automatically into the country’s domestic law.** Individual provisions of
ratified international instruments are “binding upon the state” and government officials must give
effect to those instruments just as they must give effect to any other legislative act of
Parliament.*® Some of the relevant international agreements to which Namibia is a party include
the International Covenant on Economic, Social, and Cultural Rights (ICESCR);* the
International Covenant on Civil and Political Rights (ICCPR);* the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW):*® the Convention
Against Torture (CAT);*" and the Convention on the Rights of the Child (CRC).*®

% NAMIB. CONST. art. 14, § 1 includes the right of “men and women . .. to marry and to found a family”, and
further notes each partner “shall be entitled to equal rights as to marriage, during marriage, and its dissolution.”

% Art. 6 states, in relevant part, “The right to life shall be respected and protected.” Id.

¥ Art. 8, § 1 notes “the dignity of all persons shall be inviolable.” Id.

% Art. 8, § 2(b) prohibits “cruel, inhuman or degrading treatment or punishment.” 1d.

% Art. 10, § 1 states, “All persons shall be equal before the law.” Id.

“OArt. 10, § 2. 1d.

*11d However, its ratification of the International Covenant on Economic, Social, and Cultural Rights would impute
HIV status as a protected ground. See U.N.Committee on Economic, Social, and Cultural Rights, General
Comment 20, 1 33, U.N. Doc. E/C.12/GC/20 (July 2, 2009) (discussed in text).

%2 See, e.g., Government of the Republic of Namibia and Others v. Mwilima & all other accused in the Caprivi
treason trial, 2002 NR 235, 259 (SC) (ICCPR was ratified in accordance with art. 63 and therefore is domestic
law by virtue of art. 144).

*% See Mwilima, 2002 NR at 260 (director of Legal Aid must ensure that State provides legal assistance to persons
“as justice requires” as stipulated in the ICCPR).

* Namibia became a state party on Feb. 28, 1995. Status of the International Covenant on Economic, Social, and
Cultural Rights, UNITED NATIONS TREATY COLLECTION, available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-3&chapter=4&lang=en.

** Namibia became a state party on Nov. 28, 1994. Status of the International Covenant on Civil and Political
Rights, UNITED NATIONS TREATY COLLECTION, available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-3&chapter=4&lang=en.

“® Namibia became a state party on Nov. 23, 1992. Status of the Convention on the Elimination of All Forms of
Discrimination against Women, UNITED NATIONS TREATY COLLECTION, available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=I1V-8&chapter=4&lang=en.

" Namibia became a state party on Nov. 28, 1994, Status of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, UNITED NATIONS TREATY COLLECTION, available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-9&chapter=4&lang=en.

“ Namibia became a state party on Sept. 30, 1990. Status of the Convention on the Rights of the Child, UNITED
NATIONS TREATY COLLECTION, http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
11&chapter=4&Ilang=en (last visited Aug. 24, 2011).
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Additionally, Namibia is a party to regional human rights treaties, including the African Charter
on Human and Peoples’ Rights (the African Charter)*” and the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa (African Protocol on the Rights
of Women).>°

The Namibian Government consented to documents negotiated at U.N. conferences that address
the right to accessible and appropriate reproductive health care. These documents interpretation
the legally binding international human rights treaties, and permit more meaningful
implementation. Such conferences include the 1994 International Conference on Population and
Development (ICPD)*! and its regional and periodic reviews, as well as the 1995 Fourth World
Conference on Women and its regional and periodic reviews. At the ICPD, the international
community established and reaffirmed the 1994 ICPD Programme of Action (POA).%* The
Fourth World Conference on Women also marked the creation of the Beijing Declaration and
Platform for Action (PFA), a document regarded as the most comprehensive “articulation of
international commitments related to women’s rights.”*® The Beijing PFA and ICPD POA
embody the international community’s recognition that human rights, including sexual and
reproductive rights, are at the core of efforts to achieve gender equality.> Finally, at the United
Nations General Assembly Special Session on HIV/AIDS in 2001, Namibia pledged “to
eliminate gender inequalities [and] gender-based abuse” with respect to HIV/AIDS.*

The National HIV/AIDS Policy of 2007 (“the Policy”) identifies human rights as a driving force
behind its text™® and articulates standards for health in the context of HIV/AIDS. In its first
section, the Policy recognizes that “an effective response to HIV/AIDS requires respect for,
protection and fulfillment of all human, civil, political, economic, social and cultural rights.
At the outset of the Policy, the Government concedes that people living with HIVV/AIDS are

“discriminated against and marginalized”*® and recognizes the “unequal position of girls and
women in society.”*®

157

Furthermore, in two key points, the Policy states: “(1) [t]he rights and dignity of people living
with or affected by HIVV/AIDS shall be respected, protected, and fulfilled; [and] (2) a conducive
legal, political, economic, social, and cultural environment in which the rights of people living
with HIV/AIDS are respected, protected, and fulfilled shall be created.”®°

* Namibia became a state party on July 30, 1992. List of Countries Who Have Signed, Ratified/Adhered to the
African Charter On Human And Peoples’ Rights, available at UNIVERSITY OF MINNESOTA HUMAN RIGHTS
LIBRARY, http://www1.umn.edu/humanrts/instree/ratz1afchr.htm.

%0 Namibia became a state party on 23 Nov. 1992. Status of Treaties, Conventions, Protocols, and Charters,
AFRICAN UNION, available at http://www.africa-union.org/root/au/documents/treaties/treaties.htm.

%! programme of Action of the International Conference on Population and Development (ICPD), Cairo, Egypt,
Sept. 5-13, 1994, U.D. Doc. A/CONF.171/13.Rev.1 (1995).

>2 Center for Reproductive Rights (CRR), “Beijing +15,” 2009, available at
http://reproductiverights.org/sites/crr.civicactions.net/files/documents/beijing+15%20factsheet.pdf.

>3 Beijing Declaration and Platform for Action, adopted at the Fourth World Conference on Women, Beijing, China,
27 October 1995, available at http://www.unhcr.org/refworld/docid/3dde04324.html [hereinafter Beijing PFA].

** CRR, supra note 52.

> Declaration of Commitment on HIV/AIDS, G.A. Res. S-26/2, U.N. Doc. A/RES/s-26/2 (June 27, 2001).

% Republic of Namibia, NATIONAL PoLICY ON HIV/AIDS § 2.2 (2007), available at
http://www.ilo.org/wemsp5/groups/public/---ed_protect/---protrav/---
ilo_aids/documents/legaldocument/wcms_140589.pdf [hereinafter NATIONAL PoLiCY oN HIV/AIDS].

1d. § 1.1.

% 1d.

*1d.

®1d., §2.2.
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The Policy makes explicit gender-conscious provisions, promising that “women and girls,
including women living with HIV/AIDS . . . shall have equal access to appropriate, sound HIV-
related information and education programmes [as well as] prevention and health services.”® The
Policy stresses that the latter services must include “sexual and reproductive health services” that
are “women and youth friendly.”®

With respect to the prevention of mother-to-child transmission (PMTCT) of HIV/AIDS, the
Policy provides clear guidance regarding women living with HIV who wish to bear children:

Couples, in which one or both partners are HIV-positive, wanting to have a child
should be provided with adequate information on the risk of mother-to-child
transmission as well as the risk of re-infecting each other so that they can make an
informed decision as to whether or not to have a child.®®

The government has further pledged to “provide free access to safe obstetric care and
antiretroviral treatment to all HIV-positive pregnant women to prevent HIV transmission from
mother to child.”®

MOHSS also issued Guidelines for Voluntary Counseling and Testing in 2006. These guidelines
articulate the need to respect the human rights of HIV-positive individuals as well as those of the
community at large. ®

2. Formal Courts

In terms of structure, Namibia’s judiciary consists of three tiers: the Supreme Court, the High
Court, and the Lower Courts.®® The Supreme Court is the highest court of appeal®” and
“functions both as a court of last resort over disputes in all areas of the law as well as an
equivalent of a constitutional court.”® The High Court has “original jurisdiction to hear and
adjudicate upon all civil disputes and criminal prosecutions, including cases which involve the
interpretation, implementation and upholding of [the] Constitution.”®® The High Court also hears
appeals from decisions of the Lower Courts.’® Acts of Parliament created the Lower Courts,
which include the magistrate courts, labor courts, and customary/traditional courts.”* Magistrate
courts address more cases than any other type of court in the system.’? Their decisions are not

°'1d. §2.3.1.

%2 1d.

®1d.§3.5.3.

*1d.§3.5.6.

% Republic of Namibia Ministry of Health and Social Services, GUIDELINES FOR VOLUNTARY COUNSELLING AND
TESTING, (2006) § 1.2.

% See NAMIB. CONST. art 78, § 1(a)-(c).

" NAMIB. CONST. art. 79, § 2 (noting the Supreme Court “shall hear and adjudicate upon appeals emanating from
the High Court™).

% Welcoming Message by the Chief Justice of the Republic of Namibia, the Honourable Mr. Justice Peter Shivute,
SUPREME COURT OF NAMIBIA, available at http://www.superiorcourts.org.na/supreme/default.asp.

% NAMmIB. CONST. art. 80, § 2.

1d.

™ These include NAMIB. MAGISTRATES COURT ACT (1944), NAMIB. MAGISTRATES ACT (2003), NAMIB. LABOUR
ACT (1992), and NAMIB. COMMUNITY COURTS ACT (2003).

"2 Geraldine Mwanza Geraldo and Isabella Skeffers, Researching Namibian Law and the Namibian Legal System, in
GLOBALEX, Hauser Global Law School Program, N.Y.U School of Law (2007), available at
http://www.nyulawglobal.org/Globalex/Namibia.htm.
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formal%/ recorded in law reports, but rather are documented in case of appeal to the High
Court.

Although the judicial system is formally independent from the other branches of government,
international observers consider corruption to be a significant problem’® and note that the “lack
of capacity” of the judicial system has resulted in “substantial trial delays . . . especially at lower
levels.””™ Three key consequences of “a lack of resources” within the judicial system are: (1) an
insufficient number of “qualified magistrates and other court officials”; (2) “slow or incomplete
police investigations”; and (3) “a serious backlog of criminal cases and delays of years between
arrest and trial.”’® Furthermore, a 2006 Freedom House report discussed the “deplorable physical
conditions at most Lower Courts,” which it found “contributed to a substandard system of
administration of justice.”’” Observers stress that “[e]conomic and geographic barriers [and] a
shortage of public defenders” make access to justice more difficult, particularly for rural
Namibians.’® Some ethnic groups in Namibia have also alleged that the government “favors the
majority Ovambo [ethnic group] in allocating funding and services.””®

Thus, while in theory aggrieved individuals have the right to sue, in practice access to courts is
quite difficult. There are material difficulties: shortage of lawyers, distance to courthouses, costs
of litigation, and so on; there are also conceptual and cultural barriers including recourse to state
courts to settle disputes and linguistic difficulties, etc. As to the material barriers, there is an
identified shortage of lawyers and judges in Namibia.®® High and multiple fees are also a
problem; while the Law Society of Namibia has set benchmark tariffs that can be charged by
practitioners for non-litigious, conveyancing and trademark-related matters, no similar guidance
is set for litigious actions.®" The Professional Standards of the Law Society mandate that
practitioners should not charge a fee that is “unreasonably high, having regard to the
circumstances of the matter.”®2

While this would appear to include litigious matters within its scope, the ability of the Council of
the Law Society to meaningfully engage in the exercise of determining what are “unreasonably
high” fees in the absence of any benchmarks for tariffs in the context of litigious matters is
questionable. Further, given the challenges in achieving gender equality in Namibian society,® it
cannot be assumed that all women are sufficiently empowered to utilize legal or administrative
mechanisms to rectify failings in the delivery of health care services.

®1d.

" See U.S. DEPARTMENT OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR, 2009 HUMAN RIGHTS
ReEPORT: NAMIBIA (March 11, 2010), available at http://www.state.gov/g/drl/rls/hrrpt/2009/af/135968.htm (hoting
legislative steps to address corruption have not halted its occurrence) [hereinafter US State Dept.].

® FREEDOM HOUSE, FREEDOM IN THE WORLD 2010 — NAMIBIA (2010), available at
http://www.freedomhouse.org/template.cfm?page=22&year=2010&country=7883.

"® U.S. STATE DEPT., supra note 74.

" NATIONAL SOCIETY FOR HUMAN RIGHTS (NAMIBIA), SHADOW REPORT: U.N. CONVENTION ON THE ELIMINATION
OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN: NGO COMMENTS ON COUNTRY REPORT, 34 (December 9,
2006), available at http://www.iwraw-ap.org/resources/shadow_reports.htm.

Zz FREEDOM HOUSE, supra note 75.

Id.

8 Office of the Prime Minister, Namibia, A DECADE OF PEACE, DEMOCRACY AND PROSPERITY 1990 — 2000: MINISTRY
OF JUSTICE (2000).

8 Non-Litigious Tariffs 2010-2011, Conveyancing Fees and Trademarks Tariffs, pursuant to Rule 23 of Rules of the
Law Society (2002), available at
http://www.lawsocietynamibia.org/index.php?option=com_content&view=article&id=93&Itemid=126.

8 1d. at Rule 21(L)(ii).

% See UNICEF, NAMIBIA’S WOMEN AND GIRLS: REAPING THE BENEFITS OF GENDER EQUALITY? (2007)
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Despite these obstacles, women living with HIVV/AIDS have been able to bring court challenges
against the Namibian Government for violations of their reproductive rights, assisted by the
Legal Assistance Centre (LAC) AIDS Law Unit, which focuses on assisting individuals whose
HIV status is the cause of violations of their rights. Such legal assistance is quite costly, and the
organization is dependent upon international donor funding and other voluntary contributions. It
is unclear how long these cases can be sustained or how they will be resolved.

Litigation

In 2007, ICW, NWHN, and other NGOs began to hear reports indicating that Namibian women
living with HIV who had sought medical care via public health services had been forcibly
sterilized. These organizations contacted the media and publicized the issue of forced and
coerced sterilization.? Since early 2008, the LAC has worked in conjunction with ICW and
NWHN to document for the purposes of litigation more than 15 cases of women who have
allegedly been coerced into sterilization.®> However, many more cases of forced sterilization
have been documented in the country.

LAC and ICW have filed cases from the Katatura State, Windhoek Central, and Oshakati
hospitals against MOHSS on behalf of sterilized women who are seeking monetary
compensation for harm suffered. In all of the cases filed to date, the key issue before the court
is the meaning of “consent.”®’ The Namibian Government contends that the sterilized women
provided written consent for their procedures and that the mechanisms for ascertaining informed
consent were adequate.®® MOHSS has stated that the Government insists sterilizations occurred
with consent because they “have the medical files and consent forms to prove it.”®° In response,
LAC and other advocacy groups have asserted language barriers and illiteracy to discredit the
consent forms as sufficient evidence and questioned the ability of the forms to provide women
living with HIV with accurate information.*® At the writing of this report, the cases have been
heard and the opinion is forthcoming.

3. Other State Accountability Mechanisms

In addition to courts, there are extrajudicial accountability mechanisms that can be used to
vindicate health-related rights violations. The Office of the Ombudsman plays a role in seeking
accountability for the provision of health care. The Ombudsman is mandated to receive and
investigate complaints relating to violations of human rights, and this would include the right to
health.”® In this regard, it bears noting that the MOHSS developed a Patient’s Charter in 2002

8 End Forced Sterilization!, Fact Sheet: Women Living with HIV Have Allegedly Been Sterilised without Their
o Informed Consent, 1 2-3, available at http://endforcedsterilisation.wordpress.com/about/fact-sheet/.
Id. at 7 4.

% E.g., Wezi Tjaronda, Namibia: Sterilisation Cases Headed for Courts, NEw ERA, Apr. 7, 2008, available at
http://allafrica.com/stories/200804070421.html; Women Living with HIV Allegedly Sterilized Without Their
Informed Consent, LEGAL ASSISTANCE CENTRE, available at http://www.lac.org.na/projects/alu/sterilisation.html.

8 Priti Patel, Agenda 75: How Did We Get Here and Where to Now? The Coerced Sterilisation of HIV-positive
Women in Namibia, http://endforcedsterilisation.wordpress.com/about/background/.

8 Denver Isaacs, Forced Sterilisation Claims in Court Soon, NAMIBIAN, June 24, 2009, available at
http://www.namibian.com.na/index.php?id=28&tx_ttnews[tt_news]=56663&no0_cache=1.

® Tjaronda, supra note 86.

% See generally Pooja Nair, Litigating against the forced sterilization of HIV-positive women: Recent developments
in Chile and Namibia, 23 HARV. HUM. RTs. J. 223-231 (2010).

° Mandate of the Office of the Ombudsman, OMBUDSMAN NAMIBIA, available at
http://www.ombudsman.org.na/index.php/about-us/ 51-mandates-of-the-office-of-the-ombudsman.html?start=1.
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that sets out the rights of patients and the standard of care that they are entitled to receive.” The
elucidation of such standards aids in serving as a benchmark against which patients are able to
assess the delivery of health care services and seek recourse as necessary when the standards are
not met.

There are, however, limitations on the extent to which the Ombudsman is able to provide the
necessary support in procuring accountability in health care delivery. Due to limited resources,
the Ombudsman’s office claims it is unable to effectively utilize all the powers that it has
available.*?

The medical profession itself is self-regulating in nature. The Namibian Medical and Dental
Council has the power to investigate formal complaints through the institution of a disciplinary
committee.®* In the absence of an actual complainant, the council may appoint a pro-forma
complainant to investigate allegations.® In accordance with the findings of the disciplinary
hearing, the Namibian Medical and Dental Council has the power to choose among sanctions
ranging from a reprimand to removal of the practitioner’s name from the register.%® Additionally,
60 other types of health professionals are subject to the powers of the Allied Health Professions
Council %1; Namibia, which has similar powers to investigate complaints through disciplinary
hearings.

4. Customary/Traditional Court System

Under the Namibian Constitution, customary courts apply customary law and operate in parallel
to the formal justice system.*® Customary law is flexible, is not based on precedent, and
decisions are not formally reported.* The interactions of “[m]ost rural citizens” with the law
take place within the traditional/customary courts, which “hear[] most [of the] civil and petty
criminal cases in rural areas.”*® Many rural Namibians reportedly consider it more culturally
appropriate to resolve disputes within the family or with mediation from members of the
immediate community than to do so within the formal court system.'®* Customary courts often
seem to Namibians to be more accessible and efficient than the formal court system, especially
given the incomplete development of the formal courts in rural areas.'%?

Although Namibian law “provides that customary law is invalid if it is inconsistent with the
[Namibian] constitution,”**® observers emphasize that “[t]raditional courts in rural areas have
often ignored constitutional procedures.”*** These observers do concede that the Government is
in the process of implementing legislation that attempts “to create greater uniformity in

%2 PRIMARY HEALTH CARE & NURSING SERVICES DIRECTORATE, MINISTRY OF HEALTH AND SOCIAL SERVICES, THE
PATIENT CHARTER OF NAMIBIA (July 1998), available at http://www.healthnet.org.na/documents.html.
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%|d. at art. 42, §1.
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100 Us STATE DEPT., supra note 74.
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Region, Namibia, 9 CULTURE, HEALTH & SEXUALITY 599, 611 (2007).
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traditional court operations and better connect them to the formal judicial system.”*%

Despite reforms undertaken by the Government, women “continue to face discrimination in
customary law and other traditional societal practices.”*°® Even with some new legal safeguards
in place, “[I]ack of awareness of legal rights as well as informal practices have undermined the
success of [those] changes.”**” In 2008, the U.N. Committee on the Elimination of Racial
Discrimination “remain[ed] concerned about aspects of customary laws of certain ethnic groups
on personal status that discriminate against women and girls.”*® The Committee suggested that
Namibia “consider introducing a system which allows individuals a choice between customary
law systems and the national law while ensuring that the discriminatory aspects of customary
laws are not applied.”*® A recent study of the Traditional Authority of Uukwambi in northern
Namibia explored the activities that the authority u