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J’s current detention order expires on 31 July 2020, a two day hearing is scheduled
for 21/22 July 2020, and a two-year extension to a total of 16 years is being sought,
somewhat extraordinary for breaking three windows, more so as that offence was his
first in adult court. Mr Genge received life imprisonment for murder, and 12 years for
rape, 26 years ago. He is still detained. His next parole hearing is on 4 September
2020.

Given the wide scope of the issues, the analysis is incomplete, and further research
is required, both by researchers, and myself. But a number of important human rights
arise. The first question that needs to be asked is whether either is truly dangerous at
all, and secondly whether their incarceration should continue, and thirdly how should
those decisions be made. It has been suggested, including by a very senior New
Zealand judge, that predictive tests have, surely, continued to improve over time, and
such tests are relied upon, routinely, including in Mr Genge’s own case. But that

At the time of writing a two day fixture if possible is to be allocated prior to 31 July 2020, but
the Covid 19 pandemic has put timetables, and receipt of documentation into disarray.

Tonry, ‘Sentencing and Prediction: Old Wine in Old Bottles’, in J. de Keijser, J. Roberts and J.
Ryberg (eds), Predictive Sentencing Normative and Empirical Perspectives (2019) 269, at 273,
says:

A. Accuracy

Violence is rare, even among known offenders. Predicting rare events accurately is inherently
difficult. As a result, the technology of violence prediction is not very good. The predictions are
more often inaccurate than accurate. | was astonished to learn, when reviewing the
contemporary literature as background for writing this chapter, that accuracy is little better now
than it was four decades ago. Norval Morris (1974), in an influential early synthesis, concluded
that predictions of future violence were wrong two-thirds of the time. The most exhaustive
contemporaneous analysis by psychologist John Monahan (1981) reached the same
conclusion. Predictions that people will not be violent were overwhelmingly correct, but that is
trivial: if only 10 per cent are violent, a prediction that no one will commit a violent crime will be
correct 90 per cent of the time. Morris argued that the then current knowledge did not justify
imposing longer prison terms on people predicted to be violent: “"Dangerousness” must be
rejected for this purpose, since it presupposes a capacity to predict future criminal behavior
quite beyond our present technical ability’. Locking up three people predicted to be violent when
only one will be is, he said, is deeply unjust. Two would be wrongfully deprived of extended
periods of freedom.

Cf Justice Susan Glazebook in her thoughtful (in 2010 a New Zealand Court of Appeal Judge,
now a Supreme Court Judge) article: Glazebrook, ‘Risky Business: Predicting Recidivism’, 17
Psychiatry, Psychology and Law (2010) 110, concludes:

Risk prediction is still in its developmental stage and, as risk assessment tools become more
refined through further study, it is likely that predictability will be improved. Given that an
individual's liberty and community protection is at stake risk assessment should be based
upon the best available methodology. What is needed is a holistic individualised assessment
of risk insofar as that is possible.

Her Honour is at odds with Tonry, above—that accuracy is little better now than it was four
decades ago.

See Glazebrook, ‘Risky Business: Predicting Recidivism’, 17 Psychiatry, Psychology and Law
(2010) 110, (at the time a Judge of the New Zealand Court of Appeal and now of the New
Zealand Supreme Court) writing extrajudicially:
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This also had the consequence of the Executive rather than the Judicial branch extending
their (and other preventive detainees’) non-parole periods by at least two years whist
treatment was undertaken.

391. Dr Wales comments in his affidavit of 30 April 2004, that due to resource
constraints preventive detainees are not scheduled to attend special treatment units
until after they reach their parole eligibility dates and have appeared before the
Board. This is partially due to the belief that the optimal time in which to deliver specialist
treatment to an offender is just prior to release, and up until their first Board appearance
preventive detainees have no idea of when they may be released.

398. At paragraph 36 of his affidavit, Dr Riley notes (as did Dr Wales above)
that due to the lack of any dedicated treatment facility or group-based programme,
rapists who offended against adults were seen on an individual basis for treatment
by Departmental Psychologists.

399. At paragraphs 49-57 of his affidavit, Dr Riley discusses the issue of the timing
of treatment generally. Then, at paragraphs 50-51 Dr Riley notes:

Of course where a prisoner is on preventive detention, the Department does
not know what the likely release date will be and it is true that as a general
rule, the Department waits until there has been an indication from the
Parole Board that the offender is to be considered for release that
targeted programmes, if any, are provided.

What the Department aims to do as a general policy, is provide intensive
treatment some 18 months to two years before release. This treatment is both
time consuming and resource intensive. It is very important that the treatment
is targeted at the right timing for release into the community because treatment
effects degrade over time, especially if treatment is not kept up in an intensive
fashion. Further, there is a well-observed corrosive effect of being in prison
following a treatment programme, Contact with other prisoners who might not
be at the same point in treatment, or indeed have not had treatment at all, tends
to erode the positive effects of treatment on the offender.

[Bold added]
411. And Dr Riley notes in his affidavit, at paragraph 56:

| note that the Parole Board typically does not release prisoners serving
sentences of preventive detention on their first occasion, or even on their
second or third occasions. Many offenders serving sentences of
preventive detention have served in excess of 25 years imprisonment. A
very recent review undertaken this month of all living preventive detainees
indicates that there are nine such offenders who have been released to date
who are surviving in the community (out of a total of over 200 preventive
detainees), and further, that the average time taken to release these nine
prisoners was 14 years. Under these circumstances, although various types
of treatment can, and indeed do, occur prior to the prisoner’s parole eligibility,
the timing of intensive treatment in my view, is best organised to coincide as
closely as possible to a prisoner’s likely time of release, as signalled in advance
by the Parole Board, to ensure the greatest chance of that prisoner’s successful
reintegration into the community.

The Department’s approach was that individual therapy was provided, as there no
group courses possible, and that release did not occur until an average of 14 years on
a ten-year sentence. Now we are told there must be group therapy, not individual.
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