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I. The Alien Tort Statute Is in the Supreme Court Once Again

Ever since the 1980 landmark decision in Filartiga v. Pena-Irala,! the federal courts have
provided a judicial forum for lawsuits against human rights violators. These cases have only grown more
consequential, not to mention controversial, as courts and litigators have developed new legal theories
permitting suits against multinational corporations for their involvement in human rights abuses in
developing countries. While the early generation of ATS cases resulted mostly in default judgments
against judgment proof defendants, the same is not the case with the more recent generation of
corporate cases. These defendants have deep pockets. Unsurprisingly, this development has raised the
stakes of human rights litigation by several orders of magnitude.

The statutory basis for modern human rights litigation, remarkably enough, is a previously little
known, and until Filartiga almost never used, provision of the venerable Judiciary Act of 1789, often
referred to as the Alien Tort Statute (ATS).? Despite assiduous efforts, little direct evidence has been
unearthed about the origin of the ATS or what the First Congress’ purpose was in enacting it — or even
how contemporary lawyers would have understood the way courts would implement it. This
uncertainty has proved useful to opponents of Filartiga, who have pressed their case against human
rights litigation over the past decade mostly by constructing narrow answers to these questions based
on circumstantial evidence from the early history.

Until 2004, when it decided Sosa v. Alvarez-Machain,® the Supreme Court left the ATS case law
to develop exclusively in the lower federal courts. By that time, the ATS’s use in human rights cases had
become well established, and, with some equivocation, the Court in Sosa reaffirmed the Filartiga
approach. The celebrations among human rights advocates, however, proved short-lived. The Court’s
continuing shift to the right has spelled trouble for the ATS, and, in two recent cases, the Court, while
not quite killing it off, has struck serious blows to its continuing viability.

By its terms, the ATS applies exclusively to cases brought by non-U.S. citizens.* In practice, most
cases were suits brought by foreign victims against their foreign abusers for acts committed in foreign
territory. Filartiga was typical in this respect, a suit by a Paraguayan torture victim’s family against his
Paraguayan military tormentor.

! Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980).

2 An Act to Establish the Judicial Courts of the United States, ch. 20, § 9, 1 Stat. 73, 77 (1789). With minor
:~o] modifications, the ATS is now codified in 28 U.S.C. § 1350.

technical

3 Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).

4The original § 9 provided: “[T]he district courts shall have . . . cognizance, concurrent with the courts of the
several States, or the circuit courts, as the case may be, of all causes where an alien sues for a tort only in violation

of the law of nations or a treaty of the United States.” § 9, 1 Stat. at 77.
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decidedly not law the states were free to adopt or disregard as they might individually choose. The
implications for the enforcement of customary international law today — at least for those adhering to
originalist methodologies — should be clear. Especially important are the implications for the judicial
enforcement of international human rights law against U.S. states, which have sometimes shown
determined resistance to complying with international standards.

Third, and contrary to what some scholars have claimed, the memos further suggest that the
Republican opposition to the idea of a federal common law in the late 1790s did not extend to the
constitutional incorporation of the law of nations as law of the United States. That Republicans like
Jefferson and Randolph would later revolt from the notion that the common law of England formed part
of the law of the United States in no way suggests that they also denied that status to the law of nations.
At a minimum, their memos — not to mention other expressions of their views — are to the contrary.
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