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I went there to look for gold. I went myself, with my first born child. I went

there and I was busy washing the gold . . . . Three security guards caught
me . . .. When they held me, I told them, ‘Don’t hit me or fight me. Just
take me to the cell.” .. . One hit me hard, I fell to the ground. Two [other]

security guards were near. One came and raped me. Then another came
and raped me. Then the third came. They said, ‘We won'’t take you to
the cell.” They left me there . . . . After the rape, I felt numb and pain, 1
couldn’t walk well. I walked slowly back to my village.

- A woman_from Porgera, Papua New Guinea



Summary

Brutal accounts of sexual and other assaults have been rife among the indigenous communities
living near the Porgera Joint Venture (PJV) gold mine in Papua New Guinea (PNG). Security guards
hired to patrol the mine’s perimeter and to secure mine property have physically abused many local
residents and landowners, and targeted women for vicious sexual assaults, including gang rapes.
The assaults, which spanned many years in a context of pervasive impunity, have caused long-term
and continuing harm to survivors and Porgeran communities.

This report analyzes the design and implementation of a company-created mechanism established
to remedy sexual violence around the mine. The report provides key lessons for corporations, civil
society, survivors and affected communities, and the international community about the benefits,
challenges, and limitations of company-created remedy mechanisms as a means of redressing
serious human rights violations. The report is grounded in the experiences of assault survivors
and the findings are based on a three-year investigation, including many interviews conducted in
Porgera before and during the implementation of the remedy mechanism.

The PJV, which started in 1989 and was majority-owned and operated from 2006-2015 by
Canadian mining company Barrick Gold Corporation, was slow to respond to abuse allegations.
Local and international actors who called attention to these serious human rights violations have
spent the greater part of the last decade seeking investigations, acknowledgement, and appropriate
preventative measures and remedies.

The fact that such assaults occurred is no longer in dispute, however. Starting in 2010, Barrick
began to take long sought-after action. The company commissioned its own internal investigation,
recognized publicly the serious problem of sexual violence at the mine site, introduced new systems
to monitor mine personnel, and enhanced human rights trainings for security guards.

In 2012, Barrick launched a company-created remedy mechanism to offer reparations to women
sexually assaulted by its security guards and other company employees. During the two years
of operation of Barrick’s “Olgeta Meri Igat Raits (All Women Have Rights)” remedy mechanism,
approximately 120 sexual assault victims signed remedy package agreements, in exchange for
waiving their right to sue Barrick. Separately, eleven women who refused to accept the packages
and who secured legal representation by a U.S.-based human rights non-governmental organization
were offered confidential settlement packages believed to be about ten times the amount of the
remedy mechanism packages. In July 2015, Barrick offered each of the 120 women an additional
payment, but taken together, the initial packages and additional payment remain significantly less
than the international settlement.

Barrick’s remedy mechanism was one of the first such mechanisms to be implemented for serious
human rights abuses after the adoption of the UN Guiding Principles on Business and Human
Rights (UN Guiding Principles) in 2011. For this reason, it is a particularly important attempt to
advance remedies in the business and human rights field, and can serve as a valuable learning tool
for understanding approaches to remedies for corporate harms and for designing future remedy
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mechanisms.

This report finds that although the remedy mechanism had a number of positive features, it
contained serious design and implementation flaws.

Barrick’s remedy mechanism provided Porgeran women with a remedy that many otherwise would
have been unlikely to receive. Significant barriers to remedy and justice in Porgera result from PNG’s
weak judicial system, limited local governance, the involvement of local police themselves in a range
of abuses, the remote location of the mine, and myriad structural disadvantages (including poverty
and illiteracy) faced by local communities and individual rights-holders. Many women in Porgera,
especially those who have experienced sexual violence, face particular challenges in speaking out
about their attacks and seeking legal redress, due to numerous complex factors, including lack of
education, difficulties in accessing police and legal assistance, the social stigma of sexual assault, and
the potential for threats or violence from husbands and other family members.

In contrast to the overall context of impunity in PNG, the Barrick remedy mechanism offered a
formal path for sexual assault survivors to articulate their accounts of abuse and injustice, seek
compensation from the company, and obtain a degree of acknowledgement of the grave harms
done to them.

Barrick’s remedy mechanism contains a number of specific positive features that other companies
should look to as guidance. For example, the company:

* Publicly committed to the right to remedy and to the UN Guiding Principles;

* Consulted with both domestic and international human rights and other experts during the
design of the mechanism;

*  Was willing, together with the third-party implementer, to receive feedback from external
stakeholders during the mechanism’s implementation, and to make some modifications to
implementation;

* Made serious effort to take into account both the PNG and sexual assault contexts—including
by demonstrating sensitivity to claimants’ privacy and mental and physical health interests,
and to concerns about potential retribution by men against the female claimants;

* Provided business skills training to women who received remedy packages, which was viewed
positively by numerous claimants;

* Recognized the need for independence in decisions about claim eligibility and legitimacy, and
designed aspects of the remedy mechanism to be implemented by a third party;

* Designed the mechanism to include the provision of legal advice to the rights-holders; and

* Took positive steps towards promoting transparency by publishing the procedures governing
the remedy mechanism and by providing occasional public updates about the process.

Ultimately, however, and despite these positive steps, Barrick’s remedy mechanism falls short, and
a close analysis reveals numerous serious deficiencies in its design and implementation. Thus,
Barrick’s remedy mechanism is not a model that other corporations should replicate wholesale.
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An effective and rights-promoting remedy mechanism should strive to address inherent structural
power imbalances. Multinational corporations can often wield enormous power over states, local
communities, and individuals affected by their operations. If unaddressed, these power imbalances
are likely to be replicated in any purported effort to remedy a rights violation, creating the risk
that companies offer “take it or leave it” remedy packages that rights-holders feel are inadequate
but which they have little ability to influence and feel unable to refuse. To mitigate the risk that
such power differences undermine individuals® rights, strict safeguards must be put in place to
address and recalibrate the balance of bargaining power between corporations and rights-holders.
Fundamentally, the Barrick remedy mechanism did not adequately overcome the acute power
inequalities in Porgera, and this had a substantial effect on its effectiveness.

Relatedly, a remedy mechanism should center rights-holders and communities at each step in the
process. This is critical to ensure that a mechanism serves rights-holders’ needs, that rights-holders
view the remedy mechanism as legitimate, and that rights-holders experience increased agency
through the process. The Barrick remedy mechanism was designed to remedy serious human rights
violations, but it too often treated the survivors as “victims” and passive recipients rather than fully
engaging them in all stages of the design and implementation of the mechanism. As with the failure
to address the power imbalance, not centering the rights-holders undermined the mechanism’s
legitimacy and effectiveness in numerous ways.

Findings and Lessons Learned

The foundational concerns regarding power inequality and a lack of rights-holder centrality
manifested themselves in a number of specific deficiencies in the remedy mechanism’s design and
implementation. As detailed in this report, the following elements of the Barrick remedy mechanism
inhibited its effectiveness and the advancement of human rights for affected communities in Porgera.
The findings also provide important lessons for future remedy mechanisms.

Barrick did not promptly investigate and remedy human rights abuses.

Barrick failed to provide a prompt remedy, and many women suffered for years, waiting to have
their sexual assaults investigated, acknowledged, and addressed. The failure to react promptly
likely resulted in continued assaults against women, and was largely due to the company’s grossly
inadequate responses over a number of years to numerous allegations of human rights abuse.

Lessons learned: Prompt responses to allegations of human rights violations are critical to the right to remedy; businesses
must immediately investigate alleged abuses. Whether allegations are relatively minor or more serious, the investigation
should be prompt to establish a practice of zero tolerance for human rights violations. Businesses should have robust
policies in place to ensure that this happens.

Consultation and engagement with survivors and other key stakeholders was
inadequate.

Barrick’s failure to adequately consult with survivors during the design of the mechanism was a
major omission. Barrick chose to create the remedy mechanism itself, and brought in the views of
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some other actors through a process of consultation. This consultation included valuable discussions
with international and national actors, but there was inadequate engagement with survivors and
other stakeholders that compromised the mechanism’s legitimacy and effectiveness. The failure
to include rights-holders in design had negative consequences throughout the remainder of the
process.

Lessons learned: The floor of rights-holder engagement is consultation and requires early, proactive, and comprehensive
engagement with all stakeholders, particularly rights-holders. “Iypical consullation models can maintain the unequal
power relationship between rights-holders and companies. “The inlerests of rights-holders are best served when they
co-create a remedy mechanism with companies, or when rights-holders and companies jointly appoint an independent
mechanism.

The remedy mechanism was limited in scope without proper explanation or
justification.

The scope of the remedy mechanism was narrow: it only applied to sexual assault, despite
longstanding allegations of non-sexual assaults by mine staff. The exclusion of other alleged harms
was unjustified. It undermined perceptions of legitimacy and fairness, and sidelined many other
individuals with alleged harms.

Lessons learned: The scope of harms remedied by a mechanism can impact its percewed legitimacy. Any “specialized”
efforts must have a legitimate basis, be explained from the outset, and not lead to the arbitrary sidelining of others who
allegedly experienced harms.

The remedy mechanism was not sufficiently accessible or safe for survivors.

The decision by the remedy mechanism implementers to use a “word of mouth” instead of broad
public awareness campaign to disseminate information—although based on legitimate concerns
about privacy and safety—meant that accurate information about the remedy mechanism did not
reach as many potential claimants as it should have, and insufficient steps were taken to overcome
this problem. Accessibility was also undermined by having a single and public remedy mechanism
location and a limited time frame for making complaints. In addition, inadequate steps were taken
to ensure that risks for women were effectively mitigated at all phases.

Lessons learned: Decisions to limit public awareness about a mechanism carry the serious risk that survivors will
be poorly informed. Involvement and empowerment of the rights-holders during design and throughout the process
is essential to provide insights into what necessary measures ought to be taken to make a mechanism accessible and
safe. Multiple points of entry will often be tmportant to maximize opportunities for access and maintaining privacys
extended time periods _for making complaints is also important. Rather than managing security by limiting awareness,
an alternative approach that may better balance security with awareness could pair broad public outreach with
strong security measures during all subsequent stages of the remedy process, including when designing points of entr,
communicating with women through the process, and through to remedy disbursement.

Full and effective reparations have not been provided, and many survivors consider
the remedies unfair and insulting.

Many rights-holders perceive the remedy packages to be inadequate and as failing to reflect
the severity of the harms suffered. There are serious concerns about whether the packages are
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proportionate to the alleged harms as required by human rights law. There are also serious concerns
about whether they are inequitable or arbitrary, given that eleven women represented by U.S.
attorneys reportedly received far greater remedies. The manner of remedy disbursement also was
not adequately tailored to meet individual needs or to meet security concerns of the claimants.
Barrick has acknowledged but not accepted responsibility for the abuses or engaged in sufficient
public reporting of the facts around mine abuses. Although Barrick’s internal investigations led to
firing some staff and referrals to PNG police, the government has not convicted anyone.

Lesson learned: Rights-holders and communities themselves are key to designing adequate, effective, and appropriate
remedies. At the time of mechanism design, survivor participation is key. Remedies must be proportional to the harm,
equitable, and not arbitrary. Remedy mechanisms must affirmatively seek to minimize structural inequalities and
power imbalances to recalibrate negotiating power between rights-holders and companies. This will likely have a
significant effect in seeing that remedies meet international standards, and that the choice to accept a remedy package
s made freely. Reparation measures should be long-term, and should include careful attention to the requirements
of satisfaction under international law, icluding full disclosure and acceptance of responsibility. Company remedy
mechanisms cannot provide judicial sanction, and thus are only part of the right to a full and effective remedy for
individuals who experience harms.

Barrick improperly required individuals to waive their legal right to sue, and many
women did not have adequate independent legal representation.

In order to receive a remedy, claimants were required to waive their legal rights to sue Barrick in
any jurisdiction in the world. In a context of gross structural inequality between the company and
the rights-holders, the waiver raised particular concerns, especially as many claimants did not have
or did not know about alternative legal avenues and thus felt compelled to accept the waiver in
exchange for the remedy package. The legal advisor provided—who was paid by and housed in
the mechanism office—was not sufficiently independent or adequately equipped to overcome the
power imbalance, and the majority of claimants experienced the mechanism without sufficient
legal representation. The legal waiver was therefore not appropriate in this case, and should be
rescinded by Barrick.

Lessons learned: There should be a strong presumption against waivers, particularly in circumstances of gross human
rights violations, extreme structural inequality, and where rights-holders have limited choices but to accept offers from
companies. Businesses should bear the burden of ensuring and showing that rights-holders come to the table on more
equal footing, and that the mechanism meets strict human rights standards. Claimants must have access to legal
advisors who are able to robustly represent the full range of claimants’ interests.

Barrick’s process was not as transparent and predictable as it could have been, and
it could not achieve full independence.

Claimants and others too often experienced confusion regarding the process and outcomes of the
remedy mechanism, and some practice differed from written procedures. Continuous learning and
transparency practices could have been improved. Although certain aspects of the mechanism’s
implementation were appropriately independent of Barrick, the company’s interventions to make
changes during implementation, and its role in the mechanism’s funding and design, mean that the
mechanism was not independent in a number of respects.

Lessons learned: Companies should ensure that claimants have a clear understanding of remedy procedures and
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outcomes, and transparency to outsiders enables effective external monitoring and facilitates trust. Businesses should
ensure formal and informal processes for incorporating feedback. Remedy mechanisms created by companies themselves
are unlikely to ever be fully independent of the company. Independence involves a number of dimensions, including
design, selection of implementers, implementation decision-making, and_funding Joint design or creation with rights-
holders would improve the practice and perception of independence.

Moving Forward:
Applying Lessons from Porgera to
Future Human Rights Remedy Mechanisms

The Barrick mechanism is novel, but as transnational corporations seek to fulfill their responsibilities
to provide remedies for human rights abuses while operating in countries with weak governance
zones and judicial systems, similar mechanisms are likely to be implemented elsewhere. In theory,
non-judicial remedy mechanisms, if designed and implemented well, have the potential to provide
access to remedies where they may otherwise be unavailable, and to open a dialogue between
the corporation and the community. Because transnational corporations often have structural
power advantages relative to individual claimants and impacted communities, remedy mechanisms
created by companies carry the risk of being concerned with limiting companies’ legal liability and
advancing their human rights reputations, without adequately providing survivors of human rights
abuses with effective, fair, and proportionate remedies.

Indeed, experiences in Porgera raise fundamental questions about whether company-created remedy
mechanisms are the best model to address power imbalances and promote the right to remedy
for cases of very serious human rights abuses, and whether they can even be capable of doing
so. As envisioned by the UN Guiding Principles, “operational level grievance mechanisms” are
ongoing complaints mechanisms with broad eligibility, and exist primarily to serve early warning
and harm prevention functions for low-level complaints. Companies should be extremely cautious
when attempting to use such models to directly remedy serious human rights abuses and potentially
grave criminal matters, such as allegations of torture, rape, and unlawful killings, particularly
when they may be recurrent and perpetrated over a long period of time. There are also inherent
limitations of any company-created and non-judicial process: full remedy for those harmed requires
judicial sanctions, including criminal investigations of companies and senior management where
appropriate.

Without attention to very strict human rights safeguards, such mechanisms can in fact risk
undermining the right to remedy. Strict standards in the design of a corporate remedy mechanism
for serious human rights abuses will help to ensure that the vulnerability of survivors of human
rights abuses, often compounded by intersecting factors of marginalization and power asymmetry,
is not further exploited by a mechanism. Expert and robust independent legal representation
for individuals is one important way to help address the marginalization concerns and increase
negotiating power for the survivors.

At a minimum, a remedy mechanism must seek to overcome acute power imbalances and to center
rights-holders and communities at each step in the process. A rebalance of power needs to be a
critical measure of success when analyzing a remedy mechanism, and should be a key goal of a
mechanism’s design, implementation, and monitoring. Fundamentally, addressing structural power
imbalances can only be achieved by ensuring that rights-holders and impacted communities play a
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central role in the development and implementation of the remedy mechanism. Rights-holders have
knowledge and experience to bring to the table, including, for example, about what remedies they
consider appropriate and how to disburse them in a way to meet their security and privacy needs.
As the Porgera experience shows, rights-holders can be mistrustful of a process that was imposed
on them by a powerful foreign entity in spite of the latter’s best intentions, particularly if survivors
viewed the imposer to be connected to the harms they suffered. Many concerns and deficiencies
that later arose with respect to the remedy mechanism could have been alleviated through deep
engagement with rights-holders and the community as early as possible.

Ideally, instead of being company-created, a remedy mechanism should be a joint effort between
the company and the affected community, in which they both have sufficient power to contribute
to and influence the process. Alternatively, the company and rights-holders could jointly appoint
others to establish an independent mechanism. Joint design or appointment is necessary to develop
more trusted and legitimate mechanisms, to help ensure free and informed choice, and to create
better context-specific remedies and procedures that reflect the needs of abused individuals and the
broader needs of the community as a whole. Such a mechanism would recognize the agency of
local actors, create space for reconciliation, and better promote human rights.
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Recommendations

Recommendations for Barrick Gold

Offer an additional remedy to the 119 women who have already received a
remedy through the Barrick remedy mechanism. The additional amount should
bring the total amount in line with the remedy received by the 11 women who received a
settlement outside the remedy mechanism. Each of the 119 women should be consulted as
to how she would like to receive her additional remedy, whether in cash, the form of direct
purchasing for her of goods or services (such as education, funds to start a business), or some
other form. Barrick should take significant additional steps to protect security and privacy
when offering and disbursing further remedies. These steps should include: one-on-one
individual counseling and security assessments for each woman, comprehensive relocation
assistance for women at risk if’ appropriate, and ongoing one-on-one monitoring.

Fund individualized, case-by-case security advice and assessment for all women
who accessed the remedy mechanism, and fund protection measures to any women in
need.

Void all legal waivers signed by rights-holders through the remedy mechanism, and ensure
that all complainants are informed of the voiding and its implications.

Address allegations not remedied by the mechanism. Barrick should initiate an
open dialogue with rights-holders as well as local, national, and international stakeholders
and experts about how to effectively remedy alleged security guard abuses not remedied
through the existing Barrick remedy mechanism process. Concrete steps should be taken
to create a permanent remedy mechanism developed jointly by the company and rights-
holders and the community. Such a mechanism should replace any other process for handling
complaints from the community. It should be designed for alleged sexual assault survivors
who did not submit complaints to the existing remedy mechanism, as well as individuals who
allege other security guard abuses, such as physical assaults and killings.

Offer community-level direct public apologies at the village level. Senior management
from Barrick Gold and the PJV, following consultations with rights-holders and village and
clan leaders, should personally visit each village in Porgera, and offer a public apology and
explanation for past security guard abuses.

Make public further information regarding the Barrick remedy mechanism, including:

- The type and nature of harms suffered by individuals awarded remedies, and about the
conduct and nature of the accused;

- The specific reasons any claims were refused by the remedy mechanism;

- The number of individuals who have been: (a) dismissed from Barrick employment or
disciplined because of any direct involvement in alleged sexual assaults, and for non-sex-
ual assaults; (b) dismissed from Barrick employment or disciplined because of any role in
not preventing or not adequately responding to allegations of abuse; (c) referred to the
PNG police for criminal investigation and prosecution because of alleged sexual or other
abuse; (d) subject to criminal investigation, prosecution, and conviction for any involve-
ment in abuse; and (e) the factual basis for dismissal, discipline, or referral to the police;
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- A timeline of changes to the remedy mechanism and to remedy packages and why those
changes were made;

- The values and content of each and every remedy package, and the basis for any varia-
tion between the packages. Such information should be made available while also main-
taining the anonymity of those receiving the package;

- The Barrick-commissioned assessment of the mechanism carried out by Business for
Social Responsibility (BSR); and

- Financial information regarding the remedy mechanism, including: (a) total amounts
provided for remedy packages to date; (b) any amounts reserved for future remedies; (c)
costs to design and implement the mechanism; (d) costs associated with disseminating
information about the mechanism to survivors; (e) costs associated with disseminating
information about the mechanism in national and international forums, and in the me-
dia; and (f) and costs associated with assessing or reviewing the mechanism.

* Report on the progress and outcomes of steps taken to prevent violence in and
around the mine site. Reported outcome data should include the rate of complaints about
abuses over time, changes in security guard behavior, and data on the processes and impacts
of Barrick-funded sexual assault prevention programs.

Recommendations for the Government of Papua New Guinea

* Investigate and, where appropriate, prosecute individuals who committed abuses in
and around the PJV mine. Investigations should consider whether senior management and
the company itself bear legal responsibility for violations. There should be publicly available
reporting on the investigations, arrests, and any prosecutions for violations committed on
or around mine property by PJV employees and/or police or other state security sector
personnel.

* Conduct an assessment of the implications of corporate-created remedy mechanisms
for human rights as well as the PNG justice system, and consider the adoption of
government guidelines or regulations that may be required for such mechanisms. Any
guidelines should strive to ensure that any mechanism centers the rights-holders and addresses
power inequalities between the parties involved.

Recommendations for Corporations Considering Creating Remedy
Mechanisms for Serious Human Rights Violations

Where corporations seek to remedy serious human rights violations associated with their business
activities, any mechanism or remedy should comply with the highest standards of human rights.
This should include, but not be limited to, the specific requirements of the UN Guiding Principles
on Business and Human Rights as well as the UN Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law. In particular, for remedy mechanisms designed to address serious human rights violations,
corporations should:
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Ensure rights-holders are centered throughout the design and implementation
of such mechanisms. At a minimum, early, meaningful, and continuing consultation with
affected communities, particularly survivors, is necessary when considering whether and how
to create a remedy mechanism. Consultation should continue through implementation. To
increase the legitimacy and effectiveness of a mechanism, corporations should co-design with
rights-holders and key stakeholders, or agree to design and implementation by a third party
that is jointly appointed with relevant stakeholders.

Ensure that a mechanism does not exacerbate existing power differences between
parties, and strive to recalibrate bargaining power to help achieve better outcomes.

Ensure prompt investigations and remedies. Providing prompt investigation and
remedy will assist those harmed as well as help prevent additional violations from occurring.

Ensure there is adequate consultation during design and implementation so that there
is extensive input and advice from rights-holders themselves, local communities, diverse
subject matter experts, human rights experts, civil society organizations, and those with
relevant experience in the location of the project.

Ensure that a mechanism does not unnecessarily exclude human rights
violations. A mechanism’s scope should not be unnecessarily narrow. Mechanisms that
handle the range of violations are less likely to divide communities and more likely to allow
them to heal as a whole. If a specialized mechanism is established, the reasons for it should
be explained from the outset, and the mechanism should not arbitrarily exclude individuals
who have experienced harms.

Ensure accessibility, security, and privacy by taking proactive steps to inform rights-
holders about the mechanism. Survivors should have as much knowledge of the mechanism
as they need to make informed decisions to initially participate, continue with any process, and
to receive any packages. Where accessing a mechanism may raise security or privacy concerns
for a rights-holder, special steps should be taken, including: creating multiple points of entry;
the potential for individually-tailored and secure complaints; undertaking individualized
privacy and security assessments and monitoring; and creating survivor protection programs
where necessary.

Provide remedy packages that are proportional to the harms. Remedies should
include long-term empowerment of the community as well as address the needs of individual
survivors in accordance with international standards and individual and community
expectations.

Establish a strong presumption against the inclusion of alegal waiver, particularly
in cases of grave human rights abuses and/or where power inequalities between the parties
are present that undermine the bargaining power of rights-holders during negotiations. The
desire of a company for finality should not alone be sufficient to overcome the presumption.

Ensure competent independent legal representation is provided for claimants,
and that it is able to provide legal advice on multiple jurisdictions, where necessary. Legal
advisors should not be housed in the mechanism and should robustly advocate for the range
of claimants’ interests.

Ensure principles of rule of law apply to the mechanism, including that:

- The mechanism operates as independently as possible from the company, including
by separating key decision-making structures from the company. Independence consid-
erations should include who designs the mechanism, selection of key decision-makers
and implementers, and funding;
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- The mechanism should be transparent and predictable, and should clearly and
regularly communicate results and procedures to individuals and communities in an
accessible manner. Any changes in procedures or design or implementation should also
be published and communicated, along with reasons for the changes.

- The mechanism should include momitoring and both informal and formal process-
es to receive feedback. At a minimum, processes should include an independent
third-party assessment that is external from the company. Internal assessments or inter-
nal third-party assessments that supplement external reviews and provide the company
with additional information and feedback should also be encouraged.

Recommendations for the International Business
and Human Rights Community

* Facilitate greater discussion aboutusing company-created remedy mechanisms
to address serious human rights abuses, and consider researching and publishing additional
human rights-based guidance for this unique category of non-judicial grievance mechanism.

* Assess the implementation of company-created remedy mechanisms around the
world, particularly through on-the-ground study of design and implementation and impacts.
Assessments limited to mechanism design are insufficient. Particular focus should be given to
the experience of rights-holders and users of the mechanism as well as assessing how power
inequalities between the parties affect outcomes.

* Explore and develop models of co-creation of remedy mechanisms between companies
and communities, or alternatively, processes where companies and rights-holders can jointly
appoint others to design and implement such a mechanism.
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Methodology

This report provides a human rights analysis of a company-created remedy mechanism set up by
Barrick Gold to remedy serious human rights violations committed by PJV mine security and other
company personnel in PNG.

The findings in this report are based on research carried out by human rights clinics at Harvard
Law School, Columbia Law School, and New York University School of Law. Although the clinics
have been involved in investigations of rights violations at the mine since 2006, the findings here
draw on a close study from 2011-2015 of assault survivors’ views about remedies and about the
Barrick remedy mechanism’s design and implementation.

This report assesses the Barrick remedy mechanism in light of international human rights, including
as expressed in the 2011 UN Guiding Principles on Business and Human Rights, as well as in
the UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law. See Part II: The International Human
Rights Framework. Indeed, Barrick has stated that the company is “firmly committed to upholding
human rights and protecting human dignity;” committed to aligning its practices with the Universal
Declaration of Human Rights; that the guiding principles used to develop its remedy framework
derived from the UN Guiding Principles and the UN Basic Principles on the right to remedy; and
that its remedy mechanism design aligns with the UN Guiding Principles.'

The study of the remedy mechanism draws on investigations undertaken in PNG; direct engagement
with Barrick and the organization hired by Barrick to implement the remedy mechanism; legal
analysis of the right to remedy and the UN Guiding Principles; and review of a broad range of
publicly available information.

As part of the 2011-2015 investigations in PNG, the clinics conducted more than 130 interviews
regarding mine-related human rights issues and the remedy mechanism.? The clinics prepared semi-
structured interview guides prior to investigations, and adopted cognitive interviewing techniques
in the course of the investigations. Interviews about the remedy mechanism sought to elicit views
about its design and implementation. Where it was not otherwise volunteered in any interview,
positive information about the mechanism was specifically sought.

Interviews were conducted with the assistance of interpreters in various languages, including Ipili,
Engan, Pidgin (Tok Pisin), or English, depending on the preferences of the interviewee. Information
provided in interviews was cross-referenced with other interviews and with documents, such as
medical reports or signed remedy agreements, where available.

The clinics placed rights-holder interests, security, and autonomy at the center of interviewing
procedures, and adopted measures to mitigate the risk of re-traumatization, and threats to survivor

1 Se, eg, BARRICK GOLD CORP., A FRAMEWORK OF REMEDIATION INITIATIVES IN RESPONSE TO VIOLENCE AGAINST WOMEN
IN THE PORGERA VALLEY 2, 10 (2013), http://sl.q4cdn.com/808035602/files/porgera/IFramework-of-remediation-
mitiatives.pdf; BARRICK GoLD Corp., THE PORGERA JOINT VENTURE REMEDY FRAMEWORK 1 (Dec. 1, 2014), http://
sl.q4cdn.com/808035602/files/porgera/Porgera-Joint-Venture-Remedy-Framework-Dec1-2014.pdf.

2 Before 2011, the clinics conducted over 250 interviews in Porgera, focusing on abuse allegations, rather than the
mechanism.
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security and privacy.® For example, in the later years of the study, women who had accessed the
remedy mechanism were asked about their views of the mechanism, but not about the details of the
assault they had suffered. The clinics treated informed consent with particular importance, requiring
and obtaining consent from rights-holders for interviews and for the use of any information in this
report, and adopting specific protocols to account for literacy and education levels. To ensure fully
informed consent, protocols required the discussion of note-taking and storage procedures, the uses
of information, and potential risks to individuals of sharing information. Names and identifying
information of interviewees have been withheld at the request of the interviewees, respectful of
their legitimate concerns for security and privacy, or when the clinics determined that revealing an
individual’s identity might place them at risk.

Each investigative trip for the study of the remedy mechanism was designed to respond to unique
circumstances and specific phases of work, including the remedy mechanism’s development and
implementation. When Barrick publicly acknowledged in early 2011 that sexual assaults had
occurred,* the clinics focused their investigation on understanding the remedial response that local
communities wanted and expected from Barrick. After Barrick announced the creation of the
remedy mechanism in 2012,° the clinics began investigating rights-holder views about the remedy
mechanism, its procedures, and outcomes. Investigations conducted by the clinics from 2013-2015
focused on monitoring the implementation of the mechanism.

In the final investigation in PNG, conducted in July 2015, the clinics conducted interviews and held
focus groups to discuss with women their goals going forward, as well as the preliminary findings
and recommendations of this report.

The report will be presented to communities and rights-holders in Porgera in January 2016.

Opver the course of nine years of visiting Porgera, the clinics have sought out and spoken with men
and women who reported both sexual and non-sexual violence. For this study, the clinics spoke with
those who had and had not accessed the remedy mechanism, and those who both accepted and
rejected the remedy package offered. The clinics specifically sought out women that the organization
implementing the remedy mechanism recommended to be interviewed, as well as women who were
supported by the Akali Tange Association (ATA), and women who were unrepresented by any
external organization. The clinics also spoke with family members of survivors as well as of those
who have been allegedly killed at or near the minesite. In addition, the clinics spoke to a range of
local organizations, landowners and other Porgera community members, police and prosecutors,
PJV security personnel, health providers, government officials, academic experts, UN officials, and
representatives of international human rights organizations, including EarthRights International

(ERI) and MiningWatch Canada.

3 See eg, RaOUL WALLENBERG INST. oF HUM. RTs. AND HUMANITARIAN LAw, GUIDELINES ON INTERNATIONAL HUMAN
RiGHTS FACT-FINDING VIsiTs AND REPORTS (2009); UN Office of the High Comm’r for Hum. Rts., Training Manual
on Human Rights Monitoring, UN. Doc. HR/P/PT/7 (2001); UN Office of the High Comm’r for Hum. Rts.,
Commissions of Inquiry and Fact-Finding Missions on International Human Rights and Humanitarian Law—
Guidance and Practice, UN. Doc. HR/PUB/14/7 (2015).

4 BarricK GOLD CORP., ADDRESSING VIOLENCE AGAINST WOMEN AT PORGERA (Oct. 27, 2011), http://www.barrick.
com/files/porgera/Progress-on-Human-Rights-at-Porgera.pdf.
5 Barrick GOLD CORP., UPDATE ON ADDRESSING VIOLENCE AGAINST WOMEN IN THE PORGERA VALLEY (Papua NEW
GUINEA) (Oct. 23, 2012), http://www.barrick.com/files/porgera/Update-on-Addressing-Violence-Against-Women-in-
the-Porgera-Valley.pdf.
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The report relies on information obtained through direct in-person meetings, as well as telephone,
email, orletter correspondence with individuals associated with Barrick and Gardno, the organization
hired to implement the grievance mechanism. With Barrick, the clinics have communicated with
various individuals, including staffin Porgera; Barrick’s General Counsel; Regional General Counsel,
Barrick (Australia Pacific) Limited; Senior Vice President for Corporate Affairs; Corporate Social
Responsibility Director; and the Porgera Remediation Project Corporate Specialist. With Gardno,
the clinics corresponded with and met individuals at the managerial and staff levels.

Finally, this report also relies on public information. This information includes documentation of
the history of the PJV mine, public reports on mine-related abuses, public material released by
Barrick about the abuses and the remedy mechanism and other steps taken by Barrick in response
to the abuses, public correspondence with and from the UN Office of the High Commissioner for
Human Rights, and relevant policy and academic writing,
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Top: View of the mine site from a village in Porgera. (Photo Credit: Sarah Knuckey)

Bottom: Waste dump area of the gold mine, including the “red water” tailings waste, where Porgerans often go to

collect rocks and pan _for gold. (Photo Credit: Emily Allen)
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Top: Panning for gold in Porgera. (Photo Credit: Emily Allen)
Bottom: View from a village in Porgera, across mine waste dump area. (Photo Credit: Emaly Allen)
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Top: A woman in Porgera. (Photo Credit: Emuly Allen)

Bottom: The “red water” tailings waste, where Porgerans often go to pan for gold. (Photo Credit: Emily Allen)
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Introduction

This report assesses the Barrick remedy mechanism in light of international human rights principles.
It contains three parts:

PartI: Background provides information about the history of the PJV gold mine and the general
conditions for communities living around the mine. The section describes the alleged violence by
security guards at the mine site, including both sexual and non-sexual abuses. The part also outlines
the development of the Barrick remedy mechanism, as well as its procedures, created in response to
the allegations of widespread sexual violence.

PartIl: The International Human Rights Framework lays out the applicable human rights
framework used to assess the remedy mechanism, with a focus on the international human right to
a remedy. It sets out the general human rights standards at issue, including the responsibilities of
corporations under international human rights law as identified in the UN Guiding Principles on
Business and Human Rights and elsewhere.

Part III: The Barrick Remedy Mechanism: A Human Rights Analysis analyzes the
remedy mechanism in light of international human rights and the UN Guiding Principles as set out
in Part II. Part III contains seven chapters:

Chapter 1: Promptness examines whether Barrick responded in a timely manner to
allegations of harms.

Chapter 2: Consultation and Rights-Holder Engagement explores whether there was
adequate engagement with both local and international stakeholders, including survivors of
alleged violence, during the design and implementation of the remedy mechanism.

Chapter 3: Scope of Harms Remedied examines the kinds of abuses included within
the scope of the mechanism, and whether the scope was appropriate in light of the alleged
violations and concerns on the ground.

Chapter 4: Accessibility and Security discusses the extent to which the mechanism was
accessible to and safe for rights-holders; the analysis includes an examination of rights-holders’
knowledge about and ability to make complaints to the mechanism, as well as the mechanism’s
provision of security measures for rights-holders.

Chapter 5: Reparations focuses on whether the remedy packages offered to rights-holders
were proportional in light of the alleged harms and adequately addressed the needs, concerns,
and expectations of rights-holders. It also examines other steps taken, including security force
reform, administrative sanctions, and policing and judicial efforts.

Chapter 6: Waiver of Legal Rights and Access to Counsel discusses the implications
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of the remedy mechanism’s requirement that claimants waive their right to sue as a condition
of receiving a remedy. This section also discusses the role of legal counsel in the process and its
effect on outcomes for rights-holders.

Chapter 7: Additional Rule of Law Issues: Transparency, Predictability,
Continuous Learning, and Independence analyzes several operational issues that arose
during the design and implementation of the remedy mechanism, including: the nature of
information disclosed to claimants and external stakeholders; whether the mechanism adhered
in practice to the published procedures; feedback processes