

























































































































































































































































































Session Four:
Looking to the Future

Henry Steiner (chair)

The purpose of this fourth session is to revisit some of the themes that
we had discussed, with a view towards future action. Assuming a
general commitment to realizing the core rights that we have discussed,
what strategies might be envisioned for the coming three to five years?

For example, I think it will be problematic with respect to coun-
tries like China for the U. S. to take on the right of association in gen-
eral — for the reasons that I have previously raised —but it might well
be productive to make progress by targeting different expressions of
the right. I would view the business penetration in many countries
where the right is denied as an opportunity to advance it in the context
of the workplace.

Another entry point for the right to associate might be religious
freedom. This is a controversial area, in the way that it has been ad-
dressed so far in the United States. But it is an example that has tre-
mendous popular appeal in the U. S. and elsewhere. Preventing
association in houses of worship, collective meetings and advocacy
might produce a reaction that would lead to an alliance here among
powerful faith groups, NGOs and others. Thus, one strategy would be
to promote domestic coalitions that take a goal such as association for
religious purposes, and combine different points of leverage, different
interest groups in this and other major countries. Such groups could
put pressure on their governments to act, and generally give publicity
to these issues.

Another focus of attention for labor rights might be the interna-
tional NGO community. The work of international NGOs is here at its
very beginning, with the efforts by the Lawyers Committee and ex-
amples like Human Rights Watch in Guatemala. There is a slow in-
crease in the number of NGOs concerned with economic and social
rights. There should be efforts to get international NGOs committed
to this area of work and to give it their characteristic publicity.

NGOs could also address the UN Commission on Human Rights,
which, with all its weaknesses, is the premier UN body to address hu-
man rights issues. It has rarely dealt with business and human rights,
though its mandate clearly extends to these issues.



I would be curious to know what we can propose for the IMF or
the World Bank. How do we deal with structural adjustment programs
that have frequently undermined the kind of progress that we are dis-
cussing? Some such programs have not looked benevolently upon la-
bor associations. Sheuld there be intensive lobbying of international
financial institutions to reverse some of their positions, and to stress
more pluralism and diffusion of power in developing countries, in-
cluding through labor associations?

Debora Spar

I would propose a process rather than particular solutions. We want a
race to the top. We need to address the free rider problem in order to
prevent large groups of countries or companies from acting in a way
that pulls the standards down and leads to a race to the bottom. We
need a strategy of collective action. The activist NGO groups must at
some point get together and speak with as unified a voice as possible.

We need to pull and squeeze the private firms into the process as
well. I think the power lies increasingly in the private sector as well as
in the international contacts. Multinationals, by definition, are inter-
national entities. National governments, by definition, are not.

The next step up is to embed norms and standards in national leg-
islation. Ultimately, this is where enforcement lies, not with the private
firms. There, again, because of the free rider problem, the United States
cannot do it on its own. As long as there are powerful outliers like
China, the problem does not get solved.

When I get most idealistic, I believe the solution will be a multilat-
eral process, eventually through the WTO or whatever is around ten
years from now. I don’t think it can start at that level. The ILOisnota
particularly powerful institution. I think you have got to get the pri-
vate sector and then national governments together and then bring it
to the international level. That is the process that has occurred in other
areas like security regulation. You get private law spilling over to na-
tional law. Then, when the U. S. twists arms and cajoles allies, you get
international agreement. That is a fairly powerful process.

Norman Dorsen

Earlier, it was noted how brand companies are those that are most sus-
ceptible to pressure. I think we need to use that leverage. It is impos-
sible to focus on all companies at once and there is a danger of being




over-broad. The campaign has to be focused on selected companies.
This was done during the civil rights movement. Targeted embarrass-
ment can be very effective. I don’t see why we — the Lawyers Com-
mittee, for example — couldn’t write a letter to the President and
politely remind him of his support for the Apparel Industry Partner-
ship and then note that the companies that participated are not the
ones he has honored. Then, I would send the letter around to the other
companies.

Ron Blackwell

I am not very sympathetic to a strategy that doesn’t focus on where the
power lies in our society. All the NGO activity in the world is simply
marginal unless it focuses on the places of power. I would start in the
private sector, though not stop there. We have to “pave the high road”
at the same time that we develop means to block the low road. The
leaders who are prepared to run their businesses with respect for basic
rights ought to see us as an opportunity and not a threat. But compa-
nies committed to low-road strategies ought to feel the heat of our public
campaigns.

The success and direction of this ultimately depends on public au-
thority, because the free rider problem has to be foreclosed. If we suc-
ceed in moving private business with the help of other social groups, it
allows the government to play a more powerful role.

Dani Rodrik

I would like to talk about how to pitch these issues to national govern-
ments. [ agree with Debora Spar that it is going to be national govern-
ments who are left with the enforcement. Governments are more and
more feeling the pressure to compete. It seems to me that human rights
as good economic policy in a globalized world is exactly the right pitch
to make. There are real reasons and good empirical evidence to under-
score that human rights is good economic policy. This argument opens
the way for powerful institutions like the IMF and the World Bank to
bring these concerns to developing countries. To some extent this is
happening through issues like the rule of law, governance and corrup-
tion. These kinds of issues have already been brought on board in the
Bretton Woods institutions. Thinking about labor and human rights
there has been changing. A few years ago the World Bank Develop-
ment Report was on labor markets and institutions. It included what



many people took to be an outrageous statement, namely that unions
are good for economic performance. It shows recognition that labor
market institutions — worker rights — could be good for economic
performance.

There is a correlation between civil liberties and where multina-
tionals tend to go. It goes back to the point that Li Lu was making.
There needs to be a correlation with the rule of law, to some extent.
Multinationals want to be in places where there is a certain amount of
predictability, a certain amount of basic standards. There is evidence
that countries with these kinds of rights actually tend to be better at
providing institutions of conflict management in the society. These
institutions are tremendously important in a globalized economy be-
cause the economy is constantly throwing up shocks to the national
economies. These shocks and the distributional costs have got to be
managed. If you don’t have good institutions of conflict management,
you are disadvantaged in a global economy because you cannot un-
dertake the kinds of adjustments. There are reasons to believe that
many of these rights that we are talking about are actually instrumen-
tal in that process. I am looking at this in an instrumental way, but our
idea is to get national governments to behave in this way.

I think there is a very strong case being made for selling human
rights as good economic policy. Having said that, I think you also
have to be very careful about what not to include. Of the three specific
issues that we discussed, there is good reason to include freedom of
association. I am prepared to make the case on the basis of economic
arguments, quite aside from its intrinsic worth. I am not willing to do

the same for the notion of a living wage or for a child labor policy. Iam

less certain about the child labor than the living wage. I am certainly
not prepared to say that a uniform policy is necessarily good. These
would be the caveats.

Henry Steiner

I agree with Dani Rodrik, that rights advocates only hurt themselves
by staying within a purely rights rhetoric that purports to be aloof to
consequences. “Let justice be done though the heavens may fall.” It is
interesting that a lot of economists — as I read Dani Rodrik, Amartya
Sen, UNDP economists, and others — make arguments that all rights
advocates could easily accept, even if those statements are not in the
idiom of rights. Economists talk of tapping into the resource of women'’s




work as a benefit for development, and of the importance of educating
girls. In many settings, that may be a far more potent argument than
stressing everyone’s right to education. My hope would be that at
times economists might lean over and talk of some things as absolutes.
Then we would have a shared discourse across the board.

Robert Kapp

First, remember that you can’t have linkage in only one direction; it
goes both ways. If you demand that human rights be integral to trade,
then the trade community has the right to make demands on you.
Businesses that are willing to sit down and talk with you might even
have some views about how the human rights community or labor
community might want to change its behavior or its arguments. It is
assumed that business is all powerful. It is not.

Second, as has been hinted at already, you catch more flies with
honey. Keep your eyes open for ways in which business can look good.
CEOs hate looking bad. Though they may not give in to threats of
embarrassment, there is a lot to be said for emphasizing the positive
things that companies have done.

Third, you can’t work on international human rights or trade or
law or international anything without having a functional fluency with
the country you are talking about — how it lives, acts, speaks and be-
haves. You can’t sit around at Harvard and talk about rights of asso-
ciation in Kenya or China.

Doug Cahn

In order to think about how to be effective over the next three to five
years, we have to look back to where we were three to five years ago.
The answer, as to relationship between business and human rights, is
that we were almost nowhere. There were a couple of codes of con-
duct; companies had begun to think about the question. When we set
about in 1992 to develop a code of conduct, I flew to San Francisco to
talk to Levi Strauss, because they were one of only a very few. Now
there is vast activity. I believe the most valuable thing we can do is to
bring human rights to business. Over the coming years, we should
inform business, help business learn and think about these issues. We
need training programs. We need to know how to create informed
work places. |




Lael Brainard

I have no grand vision, but I want to raise a point that has been largely
overlooked. Earlier, Ron Blackwell spoke of paving the high road while
blocking the low road, but not in terms of resources that we are willing
to commit to that process. The extent to which the U. S. is retreating
from its commitment of resources, both internationally and domesti-
cally, is troubling.

One of the reasons that trade is so contentious is that we are trying
to use it as the sole instrument for all of our international aims. We use
it in a small measure for positive things — special trade preferences
that we give some developing countries — but for the most part it is
simply a negative means. We take away. The reason that we spend so
much time on trade is that we have very little money devoted to inter-
national institutions. At the same time that we are trying to use the
IMF and the World Bank to do more to advance our values, we are
deeply in arrears to all of these institutions to a point that is embarrass-
ing, and fundamentally undercuts our ability to pursue our interests.
Those in the advocacy community frequently don’t make the link. We
have people decrying the conditions in maquiladoras along the bor-
der. True, people are living in hovels without environmental protec-
tions. So human rights advocates may recommend that we cut off trade.
Maybe we should be transferring some resources. Maybe there are
some things that we could do on the positive side.

Domestically, this is also the case. We have a very strong constitu-
ency that is in favor of trade. But every economist will tell you that
trade has serious distributional consequences. Yet, the same constitu-
ency that will benefit most from trade is not calling for a tax raise or for
spending more on education so that people can better compete in the
global market. Where is the willingness to be taxed to pay for trade
adjustment assistance?

Ron Blackwell

I agree that we need a commitment of resources — aid in addition to
trade. But the reason that you are not getting the political support for
either is that people don’t think the global economy is working for
them. You may have created 400,000 jobs last month, but the vast ma-
jority of workers in America are falling behind. If there are net benefits
from trade, then we ought to compensate the losers. We can afford to
do that, but we don’t. And we don’t show concern in the rules of trade




and investment that concern the same people. The point is one that
Aaron Bernstein raised the other day: either this global economy will
work for everybody or it is not going to go forward, at least insofar as
there is a democratic process involved. There are too many people left
behind.

I think the business community must get more engaged on these
issues.

Dani Rodrik

As Lael Brainard says, trade creates losers as well as winners. That is
exactly why we have to compensate them. Is the labor movement ready
to exchange a true compensation program — a real trade-adjustment
assistance package that is designed to work — and go easy on the ba-
sic worker rights? The real issue is that workers at home are being
hurt by trade.

Ron Blackwell

Since the 1960s, every administration has promised worker assistance.

Dani Rodrik

You are absolutely right. And the labor movement has a lot of reason
to be suspicious of any promise that future assistance is going to work.
But are you willing to accept the principle — I would like to under-
stand where the interest is really coming from. If the interest is really
to protect domestic workers, then a lot more energy has to go into think-
ing about trade adjustment assistance, about which the administration
came in much too late. But I didn’t see the labor movement involved.

Ron Blackwell

There are losers, as well as winners. The point is to take some of the
net social gain that we believe in and direct it towards helping people
who are losing. These are people who are least able to help themselves
and least deserving of being losers. In any case, it is a net economic
loss for the country.



Aichael Posner

Ve are facing a different world in terms of trade and aid. A couple of
nonths ago, the New York Times reported that development aid in 1990
— including U. S. foreign aid, Japanese ODA, UNDP, etc. — totaled
omething on the order of $60 billion from industrial states to south-
rn states. It is now down to about $55 billion. At the same time,
>rivate investment from the North to the South rose from $35 billion in
1990 to $250 billion in 1997. It transforms the paradigm that the hu-
mnan rights community has operated on. What do we do about human
rights in El Salvador? Well, in 1983 U. S. bilateral military and eco-
nomic assistance programs were used by the Salvadorian government
to violate rights. In effect, U. S. aid was giving guns to people who
were shooting nuns and priests. A decade later the U. S. has effectively
ended its foreign aid program, except for a handful of countries. It
was built on the premise of supporting our allies in the struggle against
the Soviet Union and her allies.

How do we recreate a consensus around foreign policy, one that
includes human rights and worker rights? Is there a way to build popu-
lar support to develop human rights programs, not just to punish states,
or indeed the workers and families who live in them? What can be
done to advance the enterprise, using government as a vehicle to pro-
vide the carrot that Lael Brainard is talking about?

As far as the multilateral agencies are concerned, Henry Steiner
referred to the UN Human Rights Commission. Within the UN there
may be better places to start the discussion. We ought to be taking a
more comprehensive view of the UN. We probably ought to start
with the UN Development Program. We ought to ask what the UN
human rights strategy is for the United Nations as a whole. How do
we strengthen it, support it financially and build a public consensus in
this society where it is very weak? And how do we make human rights
part of a global strategy for development and bring in institutions that
don’t view themselves as human rights institutions?

Related to that is the term human rights. It is often a turn-off. It
has a lot of baggage. That doesn’t mean that you abandon the prin-
ciples, but it may not be the right way to get into the discussion. It is
not necessary to start the discussion by telling states how to respect
human rights.

In this meeting, we have not been talking about some of the worst
case scenarios. We should not forget Shell in Nigeria, Unocal in Burma,




Freeport-McMoran in Irian Jaya. These are some of the worst situa-
tions — and the Freeport example deserves more attention than it gets.
We shouldn’t expect business to take leadership roles in campaigns for
human rights. On the other hand, where — and I would cite Freeport
as the most egregious example — a company is in direct collusion with
a government and an army causing serious rights violations, the com-
pany has to be held accountable for its actions. Pressure must be brought
to stop what is going on.

Finally, our energies should be focused on change from within.
Societies change because people in those societies want them to change.
But to be a part of that process, there has to be an openness to allow the
free flow of ideas and allow a process to go forward which, in some
countries in the world, is impossible. This is also a part of our chal-
lenge, as we look five to ten years forward. Give everybody a chance
within their society to be engaged in the debate and my sense is that in
every society there will be a move towards what we are calling an
improvement in human rights.

Our experience has been that most members of the business com-
munity are less than enthusiastic about coming to the table with us.
We welcome the chance to have discussions like this one. We are open
to the notion that it would be a reciprocal discussion. We are open to
talking about anything that the business community wants to bring to
the table.

Henry Steiner

Those were good thoughts to close our meeting. My thanks to all par-
ticipants for this engaged discussion.



Annex I:
Glossary of Abbreviations and References

AIP Apparel Industry Partnership — a coalition of busi-
ness, labor, consumer and human rights groups estab-
lished in 1996 by President Clinton and Secretary of
Labor Robert Reich to develop industry-wide labor
standards and monitoring procedures for the apparel
industry. (See text of agreement at www.lchr.org/
sweatshop /aipfull. htm)

CEP Council of Economic Priorities — a public service re-
search organization dedicated to analysis of the social
and environmental records of corporations. The CEP
has developed standards referred to as SA8000 to serve
as a common framework for monitoring social account-
ability. (See www.cepnyc.org/)

GSP Generalized System of Preferences — a program for
import advantages (19 U. S. C. A. § 2461 et seq. 1998)
that restricts preferences, inter alia, where countries

fail to respect “internationally recognized” worker
rights, including rights to association and collective
bargaining.

ICCPR International Covenant on Civil and Political Rights
— the major treaty covering civil and political rights.
Part of the “International Bill of Human Rights” (to-
gether with the UDHR and ICESCR, below). (See
www.unhchr.ch/html/menu3/b/a_ccpr.htm)

ICESCR International Covenant on Economic, Social and Cul-
tural Rights — the major treaty covering economic and
social rights. Part of the “International Bill of Human
Rights” (together with the UDHR, below, and the

ICCPR, above). (See www.unhchr.ch/html/menu3/
b/a_cescr.htm)

ILO International Labor Organization — multilateral orga-
nization concerned with labor issues, based in Geneva,
Switzerland. (See www.ilo.org)




ISO

MEFN

NAALC

NAFTA

UDHR

UNDP

USAID

WTO

Standards developed by the International Organiza-
tion for Standardization. ISO 9000 concerns primarily
“quality management” while ISO 14000 concerns en-
vironmental standards. (See www.iso.ch/)

" Most Favored Nation — highest status of treatment in

trade and investment treaties.

North American Agreement on Labor Cooperation
(January 1, 1994) — often referred to as the Labor Side
Agreement to NAFTA, below. (See www.naalc.org/
index.htm)

North American Free Trade Agreement — agreement
among Canada, Mexico and the United States. Entered

into force January 1,1994. (See www.solon.org:80/Trea-
ties/NAFTA /index.html)

Universal Declaration of Human Rights — premier hu-
man rights instrument of the United Nations, adopted
by UN General Assembly in 1948.  (See
www.unhchr.ch/html/menu3/b/a_udhr.htm)

United Nations Development Programme — the ma-
jor UN agency through which development assistance
is channelled. (See www.undp.org/)

United States Agency for International Development
—the U. S. government agency through which much
economic development and humanitarian assistance
is channelled. (See www.info.usaid.gov/)

World Trade Organization — created in 1995 as a suc-
cessor to the GATT, with the intention to monitor and
enhance agreements to liberalize trade, ensure its free
flow and establish means of dispute settlement. (See
www.wto.org/)
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