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Preface 

This venture grew out of cooperative planning by the two spon
soring organiz~tions: the Harvard Law School Human Rights Program 
and the Lawyers Committee for Human Rights. Our purpose was to 
bring together for an interactive and interdisciplinary discussion a small 
number of people who had given sustained thought from different 
perspectives to the issues involving business and human rights, par
ticularly issues about business activities of multinational enterprises 
in developing countries. The 15 participants noted in the Annex in
cluded business executives, human rights activists and scholars, labor 
union leaders, a scholar of business enterprises, economists, executives 
of trade associations, a journalist and a government official. 

The format and process for this meeting at Harvard Law School 
followed the pattern of prior meetings arranged by the Human Rights 
Program. Edited readings on the subject of the discussion were pre
pared in advance by the Program - particularly by the Projects Direc
tor, Peter Rosenblum - and distributed to all participants. No formal 
papers were presented. The participants engaged in a roundtable dis
cussion about issues that were outlined in advance of the meeting. 

Peter Rosenblum did most of the work in editing the transcript. 
Michael Posner and Henry Steiner participated in both the selection of 
the readings and the editing. The published text considerably shortens 
the original transcript and occasionally revises the order of remarks, in 
order to present a readable and cogent exchange of ideas. Each partici
pant had the opportunity to review and correct a draft of this publica
tion, to be certain that its text accurately reflects the views expressed 
during the discussions. 

The Lawyers Committee for Human Rights took responsibility for 
raising the necessary funds for this venture, and received a grant from 
the John D. and Catherine T. MacArthur Foundation. The sponsors are 
most grateful to the MacArthur Foundation for its generous support. 
We are also grateful to Harvard Law students Philip Calabrese and 
Verity Winship for their preparation of transcripts of the discussion. 

Michael Posner 
Executive Director 
Lawyers Committee for 
Human Rights 

Henry J. Steiner 
Director 
Harvard Law School Human 
Rights Program 





Introduction 

Henry J. Steiner 

Over the past decade, human rights issues involving multinational 
business enterprises have taken a central place in corporate boardrooms, 
multilateral trade agencies, and human rights organizations. The eco
nomic data explain, in part, why this is so. Since the end of the cold 
war, foreign direct investment in developing countries has grown strik
ingly while official development aid has diminished. Businesses are 
now playing a role in economic development once reserved to states. 
That role has both stemmed from and strengthened the contemporary 
process of globalization with its stress on developing market econo
mies, deregulating business activities, privatizing state enterprises, 
lowering national barriers, and expanding world trade artd investment. 

So pronounced a trend in theory, policy and practice raises urgent 
questions about whether states participating in this process will re
main able to fulfill obligations to protect people against human rights 
violations and to provide necessary resources. It creates potential con
flicts with rights that require state regulation and impose costs on busi
ness - for example, economic and social rights, or worker rights. On 
the other hand, advocates of globalization argue that activities of mul
tinational enterprises in developing countries help to improve stan
dards of living, build a middle class, bring about a more accountable 
and transparent government, and thus strengthen the rule of law. In 
this manner, the argument goes, the business activities of multinational 
enterprises in developing countries within a framework of deregula
tion and open markets will in the long run advance the entire human 
rights agenda, whatever their short-run effects on certain rights. 

The interdisciplinary discussion that follows draws on such con
siderations. It examines human rights issues in the context of foreign 
business operations of multinational enterprises in developing coun
tries. The major questions informing the discussion include: 

What are the rights and standards that human rights advocates 
and others urge business enterprises to work to sat~sfy? 

Why should profit-seeking enterprises aim at such a goal - out 
of obligation and fear of sanctions, out of other forms of self-in
terest, out of compassion? 



What are the consequences - for matters like business invest
ments, costs and competitive position of an enterprise, or eco
nomic development - that might flow from observance of 
enterprises of the identified rights and standards? 

What techniques and pressures are available to international or
ganizations, national governments and nongovernmental orga
nizations to secure that observance? 

Can business and consumers adequately address the problem of 
compliance with basic rights without governmental regulation? 

Do practices that were outlawed in developed countries as viola
tions of rights have a necessary or useful place in developing coun
tries? Are S(?me of these practices necessary, at least in the short 
run, to support economic development? 

Such questions touch many fields of foreign business activities 
worldwide: the manufacture of goods, the construction industry, the 
operation of public utilities. Although the participants address a broad 
range of issues, the discussion gives particular attention to problems 
in the apparel industry stemming from the production of consumer 
items that are intended for sale mostly in the developed world. Hence 
worker rights become significant. 

The vast economic and political stakes in the answers brought to 
these questions have drawn many interests and groups into the de
bate. Nongovernmental human rights organizations (NGOs), busi
ness firms, labor unions, consumer groups, churches, and the media 
have given these issues attention and notoriety, from lobbying in the 
Congress to advocacy campaigns directed to the general public. Cer
tain issues have generated intense political argument, such as the thus 
far unsuccessful drive to include a social clause (that would condition 
international trade privileges on respect for basic worker rights) in the 
World Trade Organization, or the "fast track" authorization for the 
United States President. Certain events have put the public spotlight 
on worker issues, such as media reporting about sweatshops of multi
national enterprises within Latin America and Asia, or about the ex
ploitation of child labor. 

After a half century of the human rights movement, the assertion 
that activities of nongovernmental business enterprises can raise inter
national human rights concerns is hardly problematic. International 
law, institutions, and regimes ranging from human rights treaties to 



the International Labor Organization have created an expanding frame
work of relevant norms. Some of those norms possess the cardinal 
quality of rights: relatively clear and absolute rules that must immedi
ately be obeyed. The prohibition of forced labor offers a classic illus
tration. Some norms sound broader, more discretionary and flexible 
both as to their content and the time frame for reaching the stated goal 
- for example, treaty standards like "fair wages" or "reasonable limi
tation of working hours." 

These rules and standards respond to a range of concerns. A num
ber of treaties require their parties to enact and enforce legislation on 
rights affecting relations between labor and management. Thus Ar
ticle 11 of the Convention on the Elimination of all Forms of Discrimi
nation against Women obligates states to end employment 
discrimination by ensuring that women benefit from rights on a basis 
of equality with men. The International Covenant on Civil and Politi
cal Rights provides in Article 22 that everyone has the right to free
dom of association, including the right to join trade unions for the 
protection of interests. The companion International Covenant on Eco
nomic, Social and Cultural Rights reaches further to include individual 
rights to nondiscriminatory employment and safe working conditions, 
and the right to strike. Conventions of the International Labor Organi
zation regulating aspects of employment and work conditions have a 
longer history. 

Although the treaty texts on these matters sound fundamental and 
decisive, the means here as elsewhere of applying pressure on recalci
trant states failing to protect these rights remain weak and often inef
fectual. In part, this is traceable to the fact that intergovernmental 
human rights institutions, and with some marked exceptions the NGOs 
as well, have given neither priority nor even concentrated attention to 
the problems of realizing worker rights. 

In contrast to modest strategies for achieving compliance such as 
discussion and other efforts at persuasion, legislation in several devel
oped countries authorizes sharper sanctions that, if applied, would 
produce more dramatic effects. For example, Section 301 of the United 
States Trade Act of 1974 permits trade sanctions against states that fail 
to observe worker rights~ Section 307 of the Tariff Act of 1930 bars the 
import of goods produced by convicts or by forced labor. Legislative 
schemes like the Generalized System of Preferences condition other 
states' access to non-reciprocal trade benefits in the U.S. on their tak-



ing steps to observe "internationally recognized" worker rights, in
cluding rights to association and collective bargaining, prohibition of 
forced labor, minim.um. age of em.ploym.ent, and acceptable conditions 
of work with respect to matters like minim.um. wages and occupational 
safety. But United··States policy about sanctions for violation of worker 
rights has been selective and often politically motivated. 

The discussion below draws on this treaty and state regulation. It 
considers as well different approaches toward realizing worker rights: 
self-regulation by business, and reliance on market mechanisms in
volving consumer choice. Self-regulation with respect to workplace 
issues has taken the form. of independent codes of conduct formu
lated by som.e multinational enterprises, and of agreements among 
firms within a given field such as the apparel industry. The prolifera
tion of voluntary codes and agreements surely reflects the heightened 
and harsher public criticism. of business firms. Compliance with these 
agreements m.ay ultimately rest on the continued willingness of firms 
to do so. Or agreements m.ay incorporate sanctions like periodic and 
public reports by independent monitors on conditions in foreign work
places. 

The market m.echanism.s vary. Consumer activism. has led to boy
cotts of imports that were manufactured abroad under conditions vio
lating basic rights. A different approach that requires the cooperation 
of producers or distributors relies on the "social labeling" of products 
that informs consumers whether, for example, child labor was used in 
their manufacture. 

The variety of factors bearing on analysis of business practices and 
hum.an rights underscores the necessarily interdisciplinary character 
of inquiry into these issues. Underlying trends toward globalization 
establish the contemporary framework for inquiry. Empirical investi
gation by social scientists can illuminate cause-and-effect relationships 
that m.ay influence business decisions - for example, relationships 
between observance of worker rights and patterns of investment or 
em.ploym.ent or growth in developing countries. Economic concep
tions like comparative advantage or the "free rider" problem-that is, 
third parties who benefit from. restrictive agreements or burdens as
sumed by others - inform. parts of the discussion. Cultural inquiries 
of sociologists and anthropologists can illuminate paths toward solu
tion of problems like child labor. To such knowledge we m.ust add the 
vital perspectives of hum.an rights advocates and of the business firms 



that navigate through turbulent currents of norms and policies in their 
efforts to secure a profitable return on foreign investments. 

The discussion below among rights advocates, business executives, 
labor union leaders, economists, and a government official joins dis
courses that-often remain closeted within their own worlds: the dis
course of rights with its sense of absolutes and necessity, and its deep 
postulates of justice and equal human dignity; the discourse of utility 
and consequences, with its attention to cost-benefit calculations and 
cost efficiency, as well as its assumption of choice and contingency. 
This mix of participants, perspectives and ideas animates and illumi
nates the entire discussion. 



Session One: 
Globalization, Development and Human 
Rights: Clarifying the Terms of the Debate 

Henry Steiner (chair) 

This first session examines the broad theoretical framework for our 
discussion of business and human rights - or more specifically, of 
human rights that are germane to investment or other business activ
ity by multinational enterprises in developing countries. For the most 
part, those rights pertain to labor. 

Some questions that we will address include the impact of global
ization, deregulated markets and free trade on human rights issues. 
Are we working to achieve a better understanding of the relationships 
between globalization, economic development, and human rights? 

A vital question that will arise throughout the four sessions asks 
how much empirical data we now have on these matters. What do we 
know, for example, about links between free association of labor and 
economic growth? Are low wages or labor standards an inducement 
for direct foreign investment in all industries, or in some? If we had 
more information, would choices about what to do become easier? For 
example, would business be able to say at a minimum: "There's no 
reason not to implement this policy related to human rights, for the 
studies show that it has no bad consequences for us."? 

Ron Blackwell will introduce the themes of this session. 

Ron Blackwell 

We know how difficult this subject is because of its polarized nature. 
In fact, that is a polite word for it. This is a heavily contested area with 
deep interests on all sides. These issues usually arise sandwiched 
among other issues and interests in the midst of a battle: the fast-track 
debate, the debate of Most Favored Nation (MFN) status for China, or, 
at a more micro level, a campaign against a particular company. This 
makes it difficult to initiate any constructive discussion. The other 
obstacle to discussion has been the complexity of the issues. It is hard 
to put definite meanings on terms like "business," "ethics," and "glo
balization" and to find common ground among the different interests. 
I believe there is much more common ground here than has so far been 
discovered - among the labor and business communities in particu-



lar, but also in the human rights community. We have to step back 
from the battle, weed through the complexities, and try to find our 
way towards that common ground. 

One distinction is essential. When we in the labor movement re
fer to "worker.rights," we are making an important distinction between 
such rights and "labor standards." Worker rights are human rights 
norms that govern the way in which labor is treated internationally, 
regardless of a country's level of development. They include individual 
rights like freedom of opinion, and freedom of expression, as well as 
collective rights like freedom of association, and freedom to organize. 
Poverty is no excuse for slavery. On the other hand, there are labor 
standards, for example, rules for minimum wage or maximum hours. 
Those matters do vary with a country's level of development. We 
would argue that worker rights are deontological and normatively more 
compelling than labor standards. There is no excuse for their abridge
ment, particularly by companies or countries seeking competitive ad
vantage. 

From the point of view of the labor movement, there is also an 
important relationship between the two. If workers have the essential 
individual and collective rights, they will be able to form unions and 
bargain collectively with employers. This provides a countervailing 
power to employers in determining how the benefits of increased pro
ductivity are shared. The value created gets shared more equitably. 
We believe this contributes to the development of the countries in
volved. We believe it adds to the market for products both here and 
there. In that way, recognition of worker rights serves the causes of 
developing countries, the companies involved, and certainly the work
ers and the unions here and there. 

It is important to focus on respecting workers' rights and to avoid 
wasting time arguing about whether we are seeking to impose U. S. 
standards on the rest of the world. The question is how we insure that 
some of the most fundamental human rights are respected in an in
creasingly global economy. 



[Workers' rights, labor standards and the question of 
universal values] 

Jack Sheinkman 

I would like to elaborate on what Ron Blackwell said. In the mass
tailored clothing industry, we had restrictions that prohibited compa
nies from sending work out to non-union firms. In 1993, as international 
competition increased, we had to respond to the challenge of employ
ers to ship work abroad. We followed the same model, allowing the 
employers to do it on condition that the foreign suppliers met ILO stan
dards, primarily the right to organize. 

After all, we had sweat shop conditions in the United States. Union
ization brought about a rising standard of living and enhanced the 
economy in the long term. Henry Ford was attacked in the Wall Street 
Journal for adopting a $5 a day wage for his factory workers - even 
without a union -because he felt they should be able to buy the prod
ucts they were making. 

The AFL-CIO was never opposed to foreign trade. What it wanted 
abroad was not American minimum wages or U. S. laws; it wanted 
the ILO standards. In that regard, it is important to remember that 
ILO conventions are not "labor conventions;" they are conventions that 
are adopted by labor, business, and government. 

Dani Rodrik 

I heard Ron Blackwell say something slightly different. There is a dis
tinction that is often overlooked: are we concerned about working con
ditions and workers' rights abroad, or their effect on standards and 
conditions in our own economy? Let's be clear about that distinction, 
because the policy implications are very different. 

Ron's argument about workers' rights depends on the existence of 
universal norms. But in fact th~re are few that are truly universal. 
Slavery would clearly be one; prison labor or forced labor, perhaps. As 
for collective bargaining, free association, and similar notions, there 
are very different practices. In some sense, if they were truly univer
sal, the problems would not exist. It would be easy to embarrass gov
ernments into compliance. But, even in the case of the United States, 
where we have collective bargaining, the government hasn't ratified 
the ILO convention, so there must be something in this convention 
that doesn't comply with our understanding of the norm. 



Ron Blackwell 

I think the difference between what Jack Sheinkman and I were saying 
is more apparent than real. As a relatively high-paid worker, the Ameri
can worker o~ly has security if workers in the rest of the world are able 
to organize and defend their interests. That is how we seek and de
fend our members' interests. Neither Jack nor I are saying, "Protect 
our jobs and forget about workers in other countries." 

Henry Steiner 

The rights to association or assembly or speech that Ron Blackwell noted 
are fundamental to the basic human rights instruments. But the prob-

. lem to which Dani Rodrik referred is immense. The rights are declared 
in treaties accepted by most states, but many states ignore their obliga
tions. They affect matters relevant to this discussion, like labor organi
zation. So we should be aware of this complexity when we talk of 
international human rights - on the one hand, their binding character 
stemming from customary law together with authoritative and broadly 
accepted treaties, and on the other, the great variety in state practice 
about protecting them. 

The academic and political discussions about business and human 
rights inevitably involve both a "rights" discourse and a more instru
mentalist or consequentialist approach to thinking about business prac
tices and responsibilities. The classical distinction would view respect 
for or protection of rights as required in and of itself; rights are abso
lutes, givens not subject to trade-offs, stemming from basic postulates 
about human dignity. But economists tend to view these same issues 
in terms of consequences and to think instrumentally about means and. 
ends. Policy or practice X is likely to produce consequence Y. The 
consequentialist idiom raises many empirical questions to which we 
may now have few convincing answers. 

These distinctions blur in practice, in the arguments for or against 
protection of rights. In the real world, certain rights may be under
stood to compete with certain goals. Some people may prefer higher 
wages or job security or greater profits (if that's what they understand 
will result from, say, an authoritarian regime curbing human rights), 
to free association or speech or political formation. Investors or local 
labor may be willing to accept the "human-rights costs" of some de
gree of repression as part of an assumed trade-off leading to material 
gain. Others, perhaps part of a buying public, may assess the denial 



of rights more critically and view a product as contaminated by that 
denial. 

Michael Posner 

On the issue of universal values versus American values, I start from a 
couple of premises: One is that there are now many international norms 
backed by government promises. Governments that have ratified the 
international human rights covenants are saying that they are commit
ted to abiding by basic laws and principles in this area. It is no longer 
a question as to whether these are Western, American or universal. 
The fact is that they are part of an emerging set of standards that gov
ernments are committing themselves to. The real question is what kind 
of enforcement there will be. What means is there of providing a rem
edy, in view of the gap between what many governments say they are 
doing and what they are actually doing? 

We are often talking about situations in which governments in the 
South, in what we used to call the Third World, are not living up to 
their end of the bargain. But there are also big international compa
nies, many of them based in the United States and the West, that are in 
the middle of this discussion. The question is, what affirmative obli
gations or responsibilities go with being an economic actor in this set
ting? We should discuss how to enforce rights or standards - which 
are fairly clear on issues like non-discrimination, slave labor, or even 
child labor. There is an emerging consensus that these are rights and 
standards, but when local governments are weak or unwilling to en
force, what is the affirmative obligation of companies? 

Debora Spar 

As I understand Mike Posner, he is saying that governments have 
agreed to a broad set of principles, but aren't following through. In 
fact, they are violating them with some degree of frequency. Given 
that void, we are now going to ask corporations or other multinational 
actors to pick up the obligation. These are probably good actors to 
seize upon if you want somebody to pick up the slack, but it's an inter
esting transfer of responsibility. We are asking corporations to play a 
role that governments have been unable to fulfill. It's not surprising 
that it's become problematic to get them to do that. The corporations, 
of course, haven't signed on to these principles. 



Raymond Vernon 

One of the problems that I almost always encounter when confronting 
the normative aspects of multinational investment is the confusion or 
intermingling of the consequences of industrialization and the pres
ence of multfuational enterprises. There is a high correlation between 
the two, but they are different things. In light of the more unfortunate 
by-products of industrialization - for example, effects on the envi
ronment, or the destruction of indigenous cultures - it is easy to 
conflate the industrialization phenomenon with the multinational en
terprise phenomenon. 

The importance of the distinction turns out to be obvious when 
you look, for example, at the social implications of a state-owned en
terprise engaged in some destructive chemical process. Compare the 
performance of that state-owned enterprise with a multinational en
terprise doing the same thing. The consequences are generalizable. 
When Britain nationalized coal in the wake of World War II, I said to 
someone in the Board of Trade, "Well, I guess this makes life easy for 
you." He looked at me in astonishment and said, "Whom are you 
kidding? Before, I could frighten the private entrepreneurs. Now I 
have to deal with another goddam civil servant." 

Many state-owned enterprises act with an utter indifference to the 
by-products of industrialization, not because they are less noble than 
multinational enterprise, but because multinational enterprise is often 
more concerned about the adverse consequences of stepping over the 
line. This generalization is a strong one which tends to constrain my 
thinking. 

[Human rights and the bottom line] 

Norman Dorsen 

I would like to follow up on Debora Spar's cogent observation that it 
seems curious to demand that business implement certain norms that 
governments have adopted but won't implement. You need a theory 
for making such demands on business. One place to start is the agenda 
prepared by Henry Steiner. It sets forth six possible relationships be
tween economic development and human rights. They are: 



(i) economies must develop within minimum regulatory con
straints and, in order to attract investors, must assign capital to 
investment for economic growth rather than to welfare nets or 
higher labor standards; 

(ii) profit-making business institutions working in a competitive 
environment should not be responsible for advancing core labor 
standards/ rights; 

(iii) rights will grow out of economic development rather than 
the reverse, as a developing middle class seeks guarantees and 
political voice; 

(iv) the rule of law will grow as business demands more security 
and stability, and it will spill over into the protection of human 
rights; 

(v) securing rights including core labor standards will spur de
velopment by improving education, health, and realization of 
human capacity; and 

(vi) rights, expressed in part through core labor standards, are 
inherently necessary, and not subj~ct to trade-offs for purposes 
like economic growth. 

The first four are rationalizations for why businesses should not imple
ment human rights norms, while only the last two argue in favor of 
respecting rights. Ho_wever admirable may be the notion in the sixth 
idea, that rights are imperative and not subject to trade-offs, in my 
view very few businesses will be persuaded by such a categorical ap
proach. That leaves the fifth idea that securing rights will spur devel
opment - an idea that it is in the self-interest of business to implement 
because it pays off at the bottom line. 

Is this fifth assertion a well founded theory, one that companies 
could be persuaded to follow even if governments often don't? This is 
a central issue we must confront. · 

Jack Sheinkman 

It appears from polls in the United States and Western Europe that 
most consumers don't want to buy goods made by children; therefore 
companies are adopting standards. This is also what I have found 
based on our experience. Many corporations have adopted standards 
purely for public relations reasons. 

The questions that have arisen concern the monitoring device. The 
Council of Economic Priorities (CEP), a public interest research orga-



nization that focuses attention on the social and environmental prac
tices of corporations, has set up a monitoring program whereby it will 
accredit monitors. Many companies are coming to us at the CEP and 
asking for help in setting up a monitoring program which would make 
a difference_;_, and-this is not only in the apparel industry. 

Henry Steiner 

From what Jack Sheinkman said, I should add to the agenda a seventh 
relationship between business and human rights. It would stress pure 
self-interest. Business that ignores and violates core rights or stan
dards could suffer through public disgrace, loss of market share or 
perhaps governmental intervention. 

Doug Cahn 

I think we, collectively, ought to do a better job of defining the relation
ship between respect for human rights standards and the bottom line. 
We can look to the environmental movement for some guidance. That 
movement has clearly been successful in making the environment part 
of the thinking of corporate America and multinational corporations. 
There are chief environmental officers today in corporations around 
the world. One of the reasons this happened is that the environmental 
movement was able to articulate environmental concerns in business 
terms, to make them relevant to the bottom line. 

I would like to suggest a few areas where there appears to be a 
correlation between good human rights policy and the bottom line. 
Generally speaking, good-quality products are made in good-quality 
workplace conditions; it is hard to make a top-quality shoe or garment 
in a factory that is dirty - which usually corresponds with unhealthy 
or unsafe conditions. In addition, where the workers put in 70, 80, or 
90 hours a week, month after month, productivity goes down. Surely 
for these two important elements of most codes of conduct - health 
and safety conditions and maximum working hours - there is an ar
gument that respect for human rights leads to more productivity and 
better quality products, each of which contributes to the bottom line. 

Lael Brainard 

I think we can construct a system where it is in a corporation's self- · 
interest to respect rights, where we can expect our Western-based com
panies to transmit rights norms even if the local government fails to 



enforce them. First, the people who own and operate these companies 
live among us. They are schooled in the same norms and have the 
same values. Though the countries in which they operate may have 
different levels of development, how can these companies practice dif
ferent standards in the .two environments? Secondly, there is the con
sumer. Do I really want to wear clothes whose production may have 
blinded or maimed children? Finally, returning to Ron Blackwell's 
earlier point, violations of human rights abroad threaten the system of 
equitable distribution that we have developed in our society. That re
calls Ray Vernon's distinction between a multinational and a company 
which is simply participating in the evils of industrialization. Because 
multinationals connect our two systems, their practices matter in both 
environments. 

Debora Spar 

In light of what Lael Brainard said, I think there are essentially two 
bases for arguing that corporations should play a role in ameliorating 
human rights. 

One is that there is some kind of natural progression - simply by 
virtue of doing what comes naturally, corporations will have a posi
tive impact. Perhaps they export U.S. norms at some personal level, 
or lead to economic development or the rule of law - which is an 
important and under-examined factor. My sense is that some of my 
colleagues around the table would argue that this is neither sufficiently 
certain nor fast. I think that's a good response. 

Can we do anything to push the corporations along? We need to 
be creative and strategic about the various consumer-based systems 
to induce compliance, or else we have to devise a system of codes, or 
eventually threats. That's my second base. I'm not sure how effective 
it would be. I take some comfort from the environmental movement. 
But their experience also shows that appeal to morality is not enough. 
You've got to find some way to affect the bottom line and force compa
nies to internalize human rights concerns. 



[Beyond the individual corporation - codes, laws, and 
multilateral agencies] 

Ray Vernon 

I would like to ad_dress the proliferation of official codes, endorsed by 
governments or multilateral bodies. When I encounter a code, I al
ways ask myself how it was adopted. Sometimes people give in with
out really meaning to give their support. If a particular group advancing 
a code can raise a lot of hell, others may simply adopt it as long as no 
mandatory action is required by it. I don't believe for a moment that 
this piling up of codes constitutes the articulation of universal stan
dards. In fact, many of the standards embodied in these codes repre
sent positions on which there is a persistent division of opinion within 
democratic countries, as we would expect there to be. 

In 1976, the U. S. government - or rather, a particularly passion
ate person in the Treasury Department - agreed with the other mem
bers of the OECD on a code for multinational enterprises. It's not a 
bad code; in fact I often draw on it. It was easy for other OECD gov
ernments to sign, because it had no binding effect on them. Some law
yers might think it was agreed on in order to create norms, but the 
governments knew better. They just took for granted that it wouldn't 
commit anybody. Now it is characterized as the OECD code adopted 
by twenty or so member states. 

Bowman Cutter 

Ray Vernon raises an important point. There is a significant difference 
between the "norm" that is embodied in the WTO enforcement provi
sions, signed and duly ratified by governments, and the code against 
bribery that is currently under negotiation within the OECD, which 
will be signed but not taken to governments for ratification. You would 
have a very difficult time moving to the higher tier of enforcement 
with the latter, whereas you could consider enforcing the former. That 
is why there has been such a substantial effort to enshrine many of 
these workers' rights issues in the WTO process. That is where they 
are going to be enforced. 

Jack Sheinkman 

When the issue of worker rights came up at the WTO, a number of 
Asian countries rejected any such effort. They took the position that 



there are no international standards. In their view, it was an attempt 
by the Westerners to impose their culture. This was the position of 
Singapore, where the meeting was held, as well as Malaysia and oth
ers. 

Henry Steiner 

The difference may be more complex than simply that between a "vol
untary" code and a treaty obligation. Treaties are legally binding, but 
many are roundly disobeyed. Governments may ratify them as a mat
ter of convenience, knowing they are not likely to be seriously en
forced. Self-interest on matters like reputation, on the other hand, may 
persuade participants in a code to keep faith. Much may turn on how 
serious the enforcement mechanisms are, and whether economic or 
other self-interest points toward compliance. 

[The conflict between global economic reality and 
accepted normative structures: the relative weakness of 
corporations and developing countries to effect change] 

Aaron Bernstein 

I see a growing backlash against globalization around the world. In 
the United States, fast track was defeated. In Europe, the majority of 
polls show reluctance about going forward with integration, and in 
Asia the meltdown is causing tremendous backlash by citizens. This is 
not going to stop globalization but it will slow it down, and that will 
hurt U.S. multinationals, exporters, and others dependent on low la
bor costs or market access. 

People are starting to respond to globalization the way they re
sponded to the unregulated market in the United States, one hundred 
years ago. "If you don't do something to create rules for the game," 
they are saying, "then we don't want to play." I think that is some
thing business can't afford. It is worth the trade-off for business to say, 
"Okay, let's sit down and hammer out some rules." We have to take 
into account the interests of other countries, particularly developing 
countries with different concerns about, for example, investment flows 
as opposed to labor standards. There are going to be some trade-offs 
and bargaining at both the governmental and corporate level. 



Initiatives like the Apparel Industry Partnership* are interesting 
because they suggest that we are privatizing the development of glo
bal labor standards. If they succeed, they will obviate the need for 
government action. In fact, I don't think governments can do this very 
well. Finally,-. though the pressure is building for labor standards, I 
don't think this extends to human rights generally. There are moral 
questions in that large domain that go beyond self-interest. 

Bowman Cutter 

It is important to recognize the implications of changes now under 
way in models for global economic development. For example, shifts 
in the capital markets are leading to a situation in which the model for 
investment is no longer the large, international, American company 
investing to advance its own particular interests in a country. There 
will always be a lot of that. However, we now see more independent 
capital - capital not linked to particular companies, but, most often, 
to independent pools or funds - going directly into foreign markets. 
If you take, for example, Brazil or India, more than half of today's for
eign direct investment is probably independent capital. That's not true 
in Indonesia because of the huge amount of natural resource invest
ment, and I don't know about China. Large strategic investors - like 
General Motors or General Electric - no longer have the same clout 
they once had, nor is any single investor in a position to determine 
outcomes. 

People are often stuck in outdated or unrealistic models. At times, 
when I was at the White House, it sounded to me as if people pre
sumed a world that by and large agreed that the U.S. could tell them 
what it ought to do. In that presumed world, the U. S. knew what it 
wanted to do, and the U.S. and other powerful countries of concern 
had a highly honed ability to do it. Most or all investment was strate
gic investment. Moreover the companies concerned were presumed 
to know precisely what to do and how to do it once they were told 
clearly by their governments. Finally, people presumed a world in 
which most investment in a country was for purposes of ultimate ex
port from that country. Even today it seems astounding that this model 
is close to the one that people are carrying around in their heads. The 
fact is that every single aspect of that model has changed substantially; 
sometimes there has been a complete reversal. 

* See Glossary for capitalized terms and abbreviations. 



Ron Blackwell 

I want to make a comment on the question of theory that relates to 
Aaron Bernstein's remarks. Law is intended, in part, to provide the 
normative substry~ture in which an economy can take shape and firms 
can function and prosper. Our problem here is not whether there is a 
required normative underpinning to markets and business, but what 
that ought to be and how it ought to be enforced. Our problem is the 
systematic disjuncture between the realities of economic life in a glo
balized context, on the one hand, and the ethical, legal and regulatory 
structures of different societies, on the other. 

We have to see this in an evolutionary context. The norms that 
underlie our government and helped to shape it, also helped shape 
humane business behavior with regard to workers, like minimum la
bor standards and collective bargaining. As the operations of business 
become international, the regulatory force of national law and local 
law becomes less effective. What is driving our discussion is the real
ization that the new reality violates elementary norms of human de
cency, if not universally recognized norms of human rights. Our charge 
should not be to place a burden on business that we are not prepared 
to lay on governments, but to find a way in which business and gov
ernment, together with other concerned actors, can figure out which 
norms are appropriate, and what the most effective way is to imple
ment them. 

I wouldn't expect companies to become agencies for human rights 
in the world; that's not their mission. I also don't think you can simply 
expect small, trade-dependent, developing countries to enforce their 
laws. They are bidding with other countries, and advantageous labor 
costs will win the business. They have an incentive to subvert their 
own law. That, in turn, puts an incentive on us to lower the enforce
ment of our law so that we don't suffer any more job loss than is neces
sary. We've got to find a way to overcome this disjuncture between the 
economy, on the one hand, and the laws and regulations that support 
it on the other. 

The way to do this is to determine what norms are appropriate to 
underpin international business and what the most effective mecha
nisms are - whether national law, international treaties, or codes, or 
whatever - to support those norms. 



Michael Posner 

Eighty or a hundred years ago, we had a debate in this society about 
issues like workplace health and safety, and child labor. My guess 
would be that a few, well-organized people persuaded the government 
to start enacting regulations. It's not all that different now on the inter
national scene. There's an overwhelming, popular sentiment - among 
people if not always among governments - that some activities, like 
forced labor or employment of six and seven-year-olds working for 70 
hour weeks and sleeping in locked dorms, are inappropriate conduct. 
The challenge now is to identify that handful of clearly important norms 
and to find some way to enforce them. It requires a combination of 
governmental, intergovernmental, and private action. 

We regulate international conduct all the time - matters as di
verse as airplane hijacking or chemical weapons. The business com
munity is frequently asked to become a partner with government in 
making sure, for example, that Saddam Hussein doesn't get poison 
gas. At some point, we make the judgment that this is an important 
norm to us, an important objective, and some combination of govern
ment and private enterprise is necessary to achieve it. We are at the 
beginning of a conversation about what the relevant norms in this area 
are and how you combine government and private efforts to make sure 
that they are enforced. 

Bowman Cutter 

I largely agree with Ron Blackwell that developing countries should 
not be relied upon to take the initiative. Take four important countries 
bidding for foreign investment: China, Indonesia, India, Brazil. All are 
giants. Each is quite different. Indonesia, for example, is a kleptocracy, 
a fact that's becoming increasingly apparent. What has been increas
ingly clear to us is that regimes of law are crucial for business to func
tion. 

What is also clear, though, is the vast distinction between the in
tent and capacity of governments. Our domestic interests sometimes 
obscure the differences. There is a significant inability in China, for 
example, to get anything done. India, on the other hand, though de
centralized, actually has laws, and they are actually obeyed. Foreign
ers can win court cases against Indian citizens. Brazil is somewhere 
else on that spectrum, Indonesia is somewhere else entirely. As we 
talk about developing economies and the way in which we would like 



them to act, we have to keep in mind the incredibly different places 
they occupy on the spectrum of capacity. 

Bruce Klatsky 
. ·•·, 

I found Bo Cutter's comments about intent and capacity of govern
ment fascinating, but I think we also have to question the intent and 
capacity of business. 

When it comes to workers' rights, as far as the apparel industry is 
concerned, the issues have less to do with standards than with enforce
ment. The major multinationals don't have the capacity to solve the 
problem. The number of multinationals that have volume in excess of 
$1 billion can be counted on two hands. At the core of the issue are 
thousands of entrepreneurial ventures engaged in apparel and foot
wear. It's a question of regulation, standard setting and enforcement 
in their factories. That is critical. I don't believe that all labor unions 
are crooked, steal money and abuse their membership, and I don't be
lieve that corporations, certainly of the size of ours or Reebok, are hor
rible. They have good intent, but there are others on the fringes that 
either create these problems or do not have the means for enforcement. 

[Footloose production and corporate responsibility] 

Henry Steiner 

One of the puzzling issues is how to persuade business to accept cer
tain human rights responsibilities that may not be expressed in hard 
law, when our government has so wavering a policy on enforcement 
of basic human rights principles. I heard Bruce Klatsky say that he 
recognizes a responsibility of companies to be aware of the conditions 
in countries where they do business. What is the source of that re
sponsibility? 

Bruce Klatsky 

If businesses are going to benefit from a lower wage society, then, in 
my view, they have an obligation to participate in the evolution of that 
society in a constructive way. They have a duty to see that decent 
wages are paid, that there are decent working conditions, that the work
ers have the right to free association, and that the workers' kids have. 
the ability to go to school when they're at work. I'm not always sure 



that the classic labor-business, adversarial struggle is the way to achieve 
this. There is some question in my mind as to whether efforts by union 
leaders in the United States to organize unions and raise wages in de
veloping countries are actually motivated by their desire to protect their 
membership and jobs in the United States. 

Li Lu 

Most of the emerging markets operate in the mode of the free market. 
But it is not at all clear that they will turn into effectively functioning 
markets, whether because government doesn't have the capacity to 
develop the necessary rules or doesn't want to develop them. It is 
really in the interest of local business to abuse whatever rights people 
have, even to destroy the economy, in order to make a profit. A legal 
regime is essential. 

What is the role of the multinationals in these countries? There are 
different types of multinationals. You have a company that simply 
uses the country for outsourcing because of its cheap supply of labor 
and which does not have a shared interest in the local economy. I don't 
see any self-interest to observe human rights standards, other than the 
fact that corporations run into a fairness issue, like competing with 
American jobs. Then you have the U.S. labor force trying to enforce 
the labor standards as an element of fair play. 

There are also manufacturers who view the local market as their 
goal - a company like Coca-Cola, McDonald's, or Motorola. Obvi
ously it should be in their best interest to see that the local economy 
emerges and grows for the benefit of their product. They have the self
interest. But what tends to happen is that they vote with their feet. 
They say, "It's not my job; I couldn't do that alone. If something hap
pens, I'll leave and go elsewhere." 

There is also a third level which includes investors. Some of the 
investors also vote with their feet and think the human rights business 
is not a part of their obligation. Some of them take a more doctrinaire 
position and say they'll make money in the worst way but give it away 
the right way. Some have done very well with this. 

So all in all, I don't see how the self-interest of the corporation will 
work to benefit human rights without further incentives to business. 
The first thing we must do is to convince governments in the develop
ing world that without appropriate rules for business many "emerg
ing" economies will never emerge. 



Robert Kapp 

As Bo Cutter said, we need to keep in mind a country's capacity to 
enforce the law as we discuss countries that don't live up to their own 
standards. In sp~te of the proclamation of an emergent and universal 
consensus on norms and standards, countries differ. Secondly, we have 
to distinguish among industries as well. The focal point of our discus
sion has become labor rights and standards. But remember, although 
some foreign investment is based on labor costs, a lot is not. Because 
we've gotten off on the labor footing, we've become focused on a par
ticular kind of business, particularly the production of things which 
are consumed in vast quantities mostly in the developed, high-income 
economies of the world. In other kinds of manufacturing, companies 
go abroad to get closer to the market. I think we all know that labor 
alone is not the defining issue in why multinationals go abroad, and 
that needs to be mentioned quickly. 

Finally, we have to remember that.people take jobs because they 
need them. In some parts of the world, prostitution is seen as a way 
up and out of the poor village. Somewhere, we have to grapple with 
the fact that people who don't have enough to eat- the hundred fifty 
mill1on Chinese who are deserting Sichuan and Hunan for Canton and 
other places where they can find work - have different perspectives 
on what is a step up. 

Debora Spar 

Robert Kapp's comment is relevant to my own disagreement with Li 
Lu. I understood Li Lu to make a strong statement that it will never be 
in the interest of the multinationals to improve human rights, that, in 
fact, "doing what comes naturally" will work against human rights. It 
depends on the nature of the company. This may be true where we are 
concerned with low-wage industry production. 

But that is not the case as frequently as we may believe. I work 
with a number of companies looking at China. They are not going 
abroad to pay low wages; they're going for market. They are going to 
sell that magic number. I'm not imagining that they will all turn into 
Henry Fords and try to raise wage levels. Nevertheless, it is a very 
different dynamic. 

Moreover, for the non-apparel companies - the GEs and General 
Motors of this world-· it is not so easy to pick up and move. For these 
companies, the so-called "race to the bottom" is a much slower race; 



its not even a race at all. In the end, they too are going for market. So 
it is important to distinguish among kinds of companies. 

Bruce Klatsky 

Let me disagree with both Li Lu and Debora Spar. Maybe there is a 
problem with low-wage industries, but it is simplistic to say that they 
have no economic motivation to avoid violating human rights. From a 
pragmatic standpoint, as an employer of low-wage people all over the 
world, let me give you two reasons. 

The first is that this world is a very small place and getting smaller 
all the time. There are very few places to go. Second, you need to 
foster good relations with people to create efficiencies, to create more 
effective methods of production. The workforce you develop in one 
place is a valuable thing. After we show up in a developing country -
where all we need is brick, mortar, and a sewing machine - GE shows 
up with more high-tech and the means to pay a higher wage. Right 
away, they knock at the doors of our facilities, as they once did in New 
England or in the southeastern United States, to steal our employees. 
So it's very important for us, and any enlightened person trying to 
operate facilities, to create a good working environment in an effort to 
motivate and retain employees. It doesn't make sense in those condi
tions to suppress wages as if they are the be all and end all. 

Li Lu 

When GE moves in, why don't you move out to another country where 
you can have lower wages with the same skill - or even move to a 
different part of the country? There are 26 different provinces in China. 
If you have a problem in one place there are 300 million people you 
can turn to someplace else. 

Bruce Klatsky 

To move from one province of China to another or to move from China 
to Guatemala is a very significant issue for us. We can't just pick up 
and leave. You underestimate the costs attached to that decision. They 
are very real and significant. I also don't want to diminish the impor
tance, even for an industry like ours, of selling products in the country. 
We make a lot more money in Guatemala in selling Bass shoes today 
than we do making Van Heusen shirts. That's a function of the evolv
ing societies and shouldn't be minimized. 



[Rule of law and its relevance to improving human 
rights] 

Norman Dorsen 

We have discussed the need to look at different countries, cultures, 
industries and models of development, but I don't think we have 
thought in terms of different types of human rights. Until now, we 
have been speaking a great deal about labor-related rights. But there 
are a host of other issues that arise. In many countries, one of the big
gest problems is that groups are not allowed to organize to protest 
autocratic governments. There are problems like torture, discrimina
tion against various castes or women. All are problems unrelated to 
labor or any direct activity of businesses. 

What obligations, if any, does business have in those countries? It 
seems far removed from reality to expect multinationals to step out 
front and raise such questions with governments. Most of the issues 
are far removed from the company's immediate situation. Unlike la
bor issues, the companies have no immediate control over the viola
tions. The only answer I can suggest is that it is in the best interest of 
business to work in a society where there is the rule of law, where there 
are reliable and predictable norms, where corporations can sue, take 
their money out and operate in a manner that suits the best interests of 
the company. 

Li Lu 

For the market economy to prosper, there must be the rule of law. And 
that actually comprises a lot of the human rights issues we are dealing 
with. That should be the focus of U. S. and multinational business -
to push governments, including China, to build the legal infrastruc
ture for markets to flourish, in other words, to build the rule of law. 

Henry Steiner 

From a human rights perspective, it's not sufficient to invoke the ideal 
of the rule of law, as if that concept alone would bring about a human 
rights paradise. History has seen many societies that meet in major 
respects the basic, broad criteria of the rule of law: rules of general 
applicability, reasonably objective and predictable application of those 
rules by independent courts whose judgments are followed. At least 



they met such criteria in the business sector that was of particular im
portance to foreign states and firms. But gross violations of human 
rights characterized other parts of some of these societies. The apart
heid regime coexisted with a functioning democracy and a function
ing market structure and court system for whites. Even the Soviet Union 
could be rigorous and correct in its international trade relationships 
while acting oppressively in other sectors. My caveat is that we should 
be wary of glorifying the rule of law as a final goal unless we under
stand it to include certain basic human rights notions - equal protec
tion, for example. 

Bowman Cutter 

I agree with Li Lu's comments about the rule of law and I don't think it 
is fair to raise apartheid. Let's put that to the side and look at the soci
eties that we are dealing with today. The focus on rule of law is pro
foundly in the interest of business as I understand it. That may not be 
our chief goal, but it has the merit of providing a direction in which 
everyone has an interest in going. It is also the direction of the entre
preneurs whom I deal with every day - significant owners of busi
nesses in developing countries who are nationals of those countries. 
Of course, they have the same ambivalences that we have discussed. 
Although they are willing to support and cooperate with the process, 
it is very hard for them to be prime movers. 

Pursuing the rule of law also has the merit of being "doable." One 
can focus on issues of process, create common cause with the NGOs in 
these countries and even with the governments themselves. I think 
this is an area of large consensus. 

At the same time, I'm worried about how much can be incorpo
rated into the concept of rule of law. I'm quite happy to adopt the 
notion of human dignity that Henry Steiner put forward into my con
cept of the rule of law as well as many of the general human rights 
principles which Michael Posner has mentioned. On the other hand, 
the concept can easily splinter into more divisive issues or issues that 
have more to do with our own domestic agendas than with the rule of 
law itself. 

At the end of the day, you can end up in a number of ridiculous 
circumstances as we did during the China debate, because we couldn't 
agree on a particular set of human rights topics. The sum total of hu
man rights that figured in the conversations between the President of 



the United States and the Chairman in China - of which I was part -
consisted of asking that two or three named people in a country of 1.3 
billion people be freed. That struck me as far removed from the end 
that we wanted. 

Henry Steiner 

Let me try to clarify what I meant about the rule of law. In the bare 
essentials of that concept that I sketched before - independent courts, 
general rules, reasonable predictability- it can be part of a repressive 
state. The concept doesn't tell us what the rules must say, what the 
norms are. They may serve well certain dominant groups, and impose 
great suffering on others. The general rules of reasonable predictabil
ity may deny basic rights, such as speech or association rights or po
litical participation. 

In fact, human rights treaties require some basic ingredients of the 
classical rule of law notions- and of course require a lot more. I don't 
deny the vital function of the rule of law in any development toward a 
higher level of observance of human rights. This may be part of a long 
process of moving toward values like freedom of association or reli
gion or gender equality and so on. But it is not the entire game and 
should not be taken for it. It is an opening out of which one hopes to 
see further substantive human rights development. 

Lael Brainard 

We have seized on the notion that businesses advance human rights 
by pursuing their own interests in promoting the establishment of le
gal and judicial processes. It is a very convenient and hopeful coinci
dence of interests. On the other hand, I agree with Henry Steiner that 
you can't divorce procedural aspects of the rule of law from the con
tent of the rules. That brings us back to the values that inform the rule 
of law. 

I also think Li Lu is right in linking the development process to the 
rule of law, but I would offer some caveats. It is in such conditions that 
a stable business climate is created and people bring their values and 
concerns to the fore. The history of different colonial empires more or 
less shows this. It is also true, however, that many economies have 
prospered with a very different conception of how business operates. 
So, to some extent, we are exporting our own values by insisting that 
the rule of law is critical to the economic environment. There are a lot 



of economies that function in ways that are less litigious than ours. 
They are arguably correct when they insist that different way of doing 
business can also be effective. 

Michael Posner 

I would like Bo Cutter to develop his suggestion that he and perhaps 
others in business might be ready to take on the rule of law in a broader 
sense - not just to ensure greater predictability or other direct business 
interests, but in order to promote the broader functioning of judicial sys
tems. I wonder to what extent the business community is thinking in 
terms of affirmative measures it can take to advance that agenda? 

Bowman Cutter 

The business community is a big place. To the degree to which I un
derstand the question, my answer is, yes. I would personally be will
ing to push those issues quite far, in terms of their import and the extent 
of their application. 

[Embedded differences, cultural relativism and 
ethnocentrism] 

Raymond Vernon · 

I've been trying to put a structure on what I've heard. We have come 
to the conclusion that there are certain II goods" that it would be terri
bly desirable for the rest of the world to accept. As we describe these 
goods, I find myself agreeing. Then the question is defining the strat
egy to use the multinational enterprise as a critical channel to spread 
these goods and make them valid and larger. 

What troubles me about this is its ethnocentricity, in two different 
senses. First, there is the question of what is good and what isn't in 
various places. Second, there is the process for effecting change. The 
conceptions of stakeholders in corporations vary considerably around 
the world. The state is a stakeholder in the advanced industrialized 
countries and, more subtly, there is the wounded but persistent con
cept of the social market in which the worker is a stakeholder. 

In the EU, this ·result that we are seeking will be achieved by a 
totally different process than the one that we have been discussing. 



One day the Greeks are going to wake up to discover that there was a 
law duly passed with weighted voting in the EU, duly contested in the 
Court of Justice, and duly imposed on Greece, forcing her to do some 
of the very things that a lot of us around the table would like to see 
done. ···· 

But the way we are talking, it is as if we think the rest of the world 
is a:n extension of the United States. Can we break out of our U. S. 
shell? Do we dare? If so, how far? And what do we try ultimately in 
terms of strategy? 

Ron Blackwell 

We are discussing commonly accepted norms, not just values. And it 
is not important whether they are, in fact, universal; they were negoti
ated among different parties, including labor, business and govern
ments, internationally. But even if we start with our own national 
norms, that doesn't disqualify us from applying them to others. If the 
Queen of England comes to the United States, she is welcome, but we 
will insist that she drive on the right side of the road. Otherwise she 
interferes with our traffic. We are now engaged in commerce with 
different cultures having different values and norms. Unless we find a 
way to address the differences, we undermine our own norms or our 
own commerce. 

Michael Posner 

I disagree strongly with the notion that this process is U. S.-led or cen
tered. I take great exception to the way in which, for example, the U.S. 
government imposes itself in the world with respect to human rights 
and other matters. I also have trouble with the way some U. S.-based 
human rights advocates implicitly convey the idea that we are the" city 
on the hill" and everybody else should learn from us. The movement 
is international. What we're talking about are evolving international 
standards concerning issues like the integrity of the person. A vast 
majority of the people in the world agree that there ought to be protec
tion against torture. It doesn't mean that every government subscribes 
to that, but it's something rooted in every culture and tradition. It is 
something that we aspire to as a matter of law and international ac
tion. 



Henry Steiner 

Ray Vernon invokes many of the themes of the debate between univer
salism and relativism in human rights. I'm far from certain that this is 
at stake here. -These themes are of central importance if we are talking 
about, say, equality of women, apostasy or equal treatment for differ
ent religions. We will find real conflicts that cut deeply into culture 
and tradition. Is that the issue here? Is there something deep in the 
culture of third world countries in different parts of the world that 
leads them to resist, say, rights of association or rights to certain stan
dards in the workplace? 

I don't think that is what we are hearing. The discourse is very 
different. When Lee Kuan Yew, a very vigorous exponent of a differ
ent vision of Southeast Asian values, justifies arbitrary detention or 
bans on advocacy, it is on instrumental grounds. "We are threatened 
by ethnic conflict," he might say, "and have to take precautions against 
it. We need stability and order to develop." Apologists for such posi
tions seem to me to be seeking a temporal exemption from human rights 
norms that are widely understood to be universal, like personal secu
rity or a free press, rather than a cultural exemption that might typi
cally involve religious, family, sexual or gender norms. It is as if they're 
saying," A hundred years ago you didn't believe in or follow many of 
those absolute rights that you're talking about today. You were busy, 
perhaps, exploiting labor to accumulate capital. Give us a chance to 
go through your experience. In the meantime, we've got different fish 
to fry from you." In other words, it is not so much a matter of cultural 
relativism as pragmatism and historicism. 

Raymond Vernon 

That may be one of the responses, but not a widely held one. I believe 
the differences between developed and some developing countries are 
more embedded. The perception of businessmen in Indonesia about 
the proper role of government and their proper relationship to it is of a 
different order than that in Europe or the United States. Indeed, U.S. 
perceptions about the proper relationship are different than in Europe. 
In Europe, for most big corporations, the mother was the government 
and the father was the bank that the government created. 



DaniRodrik 

I would like to reinforce what Ray Vernon has said. We are not facing 
simply instrumental arguments. There are a number of values which 
are in some s~~~e truly universal. But once you turn to implementa
tion, there are different institutional structures, different cultures, and 
different historical traditions that impinge. Consider collective bar
gaining or even child labor. We could all agree that these are desirable 
norms, but that hasn't led to agreement on implementation. The United 
States has not even agreed to the relevant ILO conventions. Presum
ably, that is not driven by a principled opposition to either collective 
bargaining or prohibition of child labor, but by the specific require
ments of the convention which are inconsistent with the way the U.S. 
runs its own business. Perhaps it is a matter of asserting and defend
ing states' rights or other aspects of national institutions and of sover
eignty in international life. 

This is a specific illustration of what Ray Vernon was saying. The 
conclusion that I draw from this discussion is that implementation must 
be undertaken at a national level by each nation within the scope of its 
institutions. Each nation should have the right to protect its own norms 
and institutions but not the right to enforce them on other countries. 

When the Queen of England comes to the United States, in Ron 
Blackwell's example, she should drive on the right side of the road. 
When she goes home, however, we don't ask her to keep driving on 
the same side. Moreover, to the extent that norms, institutions and 
practices in some countries erode domestic norms and institutions in 
other countries, those countries have the right to protect themselves 
from the consequences. 

These are the difficult issues that we have to confront. For ex
ample, now that the Southeast and East Asians are begging for money, 
should we insist on rights-based conditionality? It's attractive, but what 
impact would this have at an operational level? It could be a disaster. 
Without addressing the operational content of these rights, I think we 
are avoiding the tough questions. 

Henry Steiner 

I would like to ask Dani Rodrik how far he would advance that idea. 
Consider, for example, a workplace in a given country that produces 
entirely for consumption. It prohibits any kind of worker association 
and discriminates on the grounds of race, ethnicity or gender. Is that 
like the Queen returning to her own country? 



Dani Rodrik 

Let's take the case of soccer balls produced in Pakistan. As I under
stand it, there is effectively no production of soccer balls in the United 
States. So when child workers in Pakistan produce soccer balls and 
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export them to the United States, there is no issue for U.S. labor, in one 
sense, because they aren't competing with U.S. labor. Here is a clear 
case where the only issue that concerns us is the potential well being of 
the workers in Pakistan. I think the issue will rank very low in the 
priorities of trade policy or demands on U. S. enterprises to address 
the problem. 

The situation is different where the imports actually compete with 
domestic production, such that violations of labor rights are the direct 
route through which employment practices in the United States are 
being undermined. There, I think you need an institutionalized, demo
cratic procedure in the United States that tries to determine how much 
we care and how far we are willing to trade off the norm of economic 
gains through international trade against the corrosive impact on the 
employment norms and labor standards which are a product of a long 
history and evolution in this country. That's where the hard issues are, 
when you have to confront them. The resolution is likely to be unilat
eral U.S. action. 

Henry Steiner 

In other words, when a producing country does compete directly with 
U.S. production, it is as if the queen comes to the United States. 

Ron Blackwell 

I think we're close to an understanding here. At least, we all agree that 
when the queen goes back to England, she can drive on whatever side 
of the road she wants to. The difference is when foreign production 
affects our economy. It is not just what we think about human rights in 
different countries but what that means as an economy becomes glo
bal. What motivates many labor people is precisely the negative ef
fects here. We are simply trying to take steps to protect ourselves from 
that, but steps that we believe advance interests more generally. 



Bruce Klatsky 

The analogy to the queen doesn't work for me. In the case of soccer 
balls, for example, the industry in Pakistan exists to a large degree be
cause of the mar~etplace here. Whether the queen drives on the left or 
right side of the.road when she goes back doesn't depend on us here. 
Moreover, the conditions that exist in Pakistan - conditions that per
haps caused that industry to flourish- might indeed prevent me from 
starting a soccer ball factory in the United States. Or, perhaps, they 
put me out of business twenty years ago. As we reflect on more prag
matic approaches, I wouldn't want that image of the queen sitting too 
firmly in people's heads. 

Dani Rodrik 

There's some point in history at which products like soccer balls were 
produced here. So in that sense you're absolutely right. But from this 
point on, it is irrelevant. I was trying to draw a distinction between 
cases where the primary issue is how much we care about what's go
ing on there as opposed to cases where it seems our primary concern is 
what is happening in the home economy. 



Session Two: 
Defining the Obligations of Business and the 
Means of Achieving Them 

Michael Posner (chair) 

This second session will begin with a discussion of the standards or 
rights that business should respect, the means of enforcing them, and 
the obstacles to their protection. The problem of empirical informa
tion arises throughout - what do we know about the relationship be
tween rights and economic performance? What is the likely impact of 
particular kinds of intervention? And how can we fill the lacunae in 
what is very limited empirical data? The problem is particularly im
portant as we consider the possibility and the limits of private, prima
rily market-based mechanisms, including codes of conduct and labeling 
campaigns, to strengthen rights. 

The focus on empirical studies brings us back to the issue raised 
by Henry Steiner, regarding the contrast between rights-based and 
consequentialist approaches. At what point do we put aside the data 
and insist on something because it is right? Different kinds of viola
tions require different solutions. In order to facilitate the discussion, 
we will discuss several case studies that involve varying violations -
violations of basic rights by the states, abuses that are tolerated though 
not explicitly ordered by the state, and subtler issues of worker exploi
tation where the culprit may not always be clear. 

Debora Spar and Bruce Klatsky will make some introductory re
marks. 

Debora Spar 

Let me start with some quick responses to questions on the agenda. 
Does the responsibility of business vary depending on whether it is 
involved directly or through outsourcing? Yes. Does it vary depend
ing on whether the harm is inside or outside the workplace? Yes. Is 
there corporate responsibility where the company is perfectly well be
haved but the government is engaged in systematic violations of hu
man rights? Maybe. 

I will go on record as being pragmatic about these issues. I would 
rather have standards that work towards particular outcomes than 
abstract rights. Although we could probably come up with some con-



sensus about those standards, it wouldn't have much value. It doesn't 
even mean much when governments sign off on the standards. There 
is still the question of how or whether they will be enforced. 

Let me suggest several possibilities for the source of standards and 
enforcement mechanisms at the national and international level. At 
each level, there are customs, laws and private standards that consti
tute "rules." We all know how complex custom is. Law refers to rules 
duly promulgated by an official body that provide a specific sanction. 
Of course, law is strongest at the national level. Finally, private stan
dards are emerging from sources other than government. 

It is private standards that we see in the soccer ball industry or the 
Rugmark project. They are becoming the bases for rules and for new 
approaches to enforcement. How do private firms take on the enforce
ment function that used to be the province of the state? You can imag
ine forms of private enforcement that are different from contract law. 
Cartels have always done this. There are also consumer mechanisms. 
But we should insist on distinguishing these mechanisms from enforce
ment through law. They are different, though not necessarily better or 
worse. 

Bruce Klatsky 

Today, there is widespread acknowledgment of corporate responsibil
ity to respect basic rights in developing countries. You could probably 
get agreement on the content of fundamental rights and basic stan
dards in 99% of U. S. corporate boardrooms. There would be shades of 
gray, but you would be hard pressed to find a CEO who refuses to 
acknowledge a significant degree of responsibility. In my .view, the 
type of investment - direct or indirect - is irrelevant. 

The battle with communism is over and capitalism has triumphed, 
like it or not. Though it may sound trite, we, as capitalists, have the 
unique opportunity to provide decent livelihoods and opportunities 
for all people, and we have an obligation to ensure that the system 
doesn't fail. At the end of the day developing economies - both in 
terms of economics and freedoms - benefit business. In addition to a 
concern for people, that is what motivates me and many CEO's with 
whom I speak. But the hurdles that exist are very real. One is the 
differences in culture, not only with the host country, but also among 
many of the companies doing business there. We've all read about the 
Koreans and the Taiwanese in the Americas. 



Developing countries have very different priorities. They say to 
us, "We want to feed our people. We want to provide health care." 
Even when they pursue this sincerely, their way may not be consistent 

· with protecting other basic rights. People may be better off in China, 
for example, than they were twenty years ago, but that doesn't justify 
prison labor and abusive work conditions. That is the reality that we 
have to deal with. 

It is also true that organizations in the developed countries have 
mixed agendas. I don't question the important role played by unions 
in the development of this society and of capitalism in the United States. 
But it would be na:ive and wrong to avoid noting whom these unions 
work for. They represent and are supported by workers in the United 
States. From one perspective, that is terrific. I am struggling to main
tain jobs and open factories in the United States every day. But the 
desire to keep certain U. S. industries economically viable is at times in 
conflict with fostering the development of industries in developing 
countries. Of course, there are people who are just out and out protec
tionists. And there are union leaders principally concerned with the 
preservation of their own jobs. 

There is also the issue of NGOs. I am proud of my active partici
pation on the board of Human Rights Watch, but I do not believe that 
it, or other NGOs engaged in issues of worker rights and corporate 
responsibility, are equipped to assess business conduct, and to evalu
ate in quantifiable terms how companies operate with respect to hu
man rights. They can only identify the extremes of the spectrum. They 
have to develop some comparative method if they want to play a cred
ible role in evaluating business conduct. 

Finally, there is a sense that it is easy to indict business. We busi
ness people are not necessarily the role models in America. When I 
was graduating college, and now as my son graduates, it was and is 
easier to admire a labor leader like Jack Sheinkman than a business 
executive like Bruce Klatsky. That is a hurdle that we as business lead
ers have to overcome. 

-- __,, 
! 



[Democracy, human rights and economic growth; 
correlations, causations and empirical lacunae] 

Norman Dorsen 

Unfortunately we do not have any business people here who are very 
critical of international human rights. We do not have people here 
from the commanding heights of industry- GM and Ford and Unocal 
and Bechtel! and GE - the ones who do not serve on the board of 
Human Rights Watch or the Lawyers Committee. What would they 
say about the issues we are raising? We need somebody here who can 
put himself or herself in the shoes of the CEO of one of these compa-

. 
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On another point, I would like to see us move to the question of 
how much we know, empirically, and in what respects more empirical 
knowledge would assist us. It is not surprising that we have avoided 
this subject, since there is embarrassingly little data. It is much easier 
to remain at the theoretical level, where we may indulge in unexpressed 
and usually unchallenged assumptions about what the facts are. For 
example, how do we know whether actions will lead to greater or fewer 
violations of human rights or whether low wages and labor standards 
are an inducement for direct foreign investment? 

Dani Rodrik 

I am pleased that Norman Dorsen raised this issue. There are four 
things that I think we know from the empirical evidence, none of which 
is particularly controversial. 

The first is that economic growth tends to bring greater democ
racy. Higher income levels appear to lead to higher levels of obser
vance of human rights. 

But what about the effect of democracy on the economy? Higher 
levels of democracy and human rights do not appear to have any pre
dictable effect on long-run economic growth, positive or negative. That 
is not to say that they do not influence economic performance. There 
is some evidence that greater democracy is associated with lower vari
ance in economic performance and a better ability to handle shocks. 
There is also some evidence that democracy is associated with a some
what better distribution of income between labor and capital. 

The third thing we know concerns the huge variation in wages 
from one country to the next. People often assume the variation is 



linked to differences in labor market standards, human rights, free
dom of association, and the like. But between 80 and 90% of the varia
tion is actually explained by labor productivity as determined by the 
skill level of the work force, the physical capital endowment of the 
country, and .the natural and public infrastructure of that country. Is
sues like human rights, freedom of association, labor market standards, 
or presence of unions do matter, but they explain only a small part of 
the variance. 

Finally, the evidence suggests that wages and labor costs as a whole 
play only a small part in attracting foreign investment. I always use 
the example of Germany, which has the highest unit labor cost (i. e., 
productivity-adjusted labor cost) in the world. And you wonder why 
90% of Germans still invest in Germany? 

Lael Brainard 

The lore paints the problem of wage competition in much more draco
nian terms than the reality faced by firms across a broad variety of 
industries. Some industries are extremely sensitive in terms of where 
they locate or where they source production, but they are a minority. 
Much of the wage competition that you see in those industries is not 
between parent multinationals or between the parent and affiliates in 
developing countries. It is between affiliates in different countries. So 
the main source of wage competition in very labor sensitive industries 
is actually between developing countries. 

The more footloose the production - in other words, the easier it 
is to ramp up production in one area and reduce it in another - the 
more you' re going to see intense competition between developing coun
tries. And the apparel industry has always been a prime example where 
the footloose nature of production is pretty high relative to cars, for 
instance, or even semi-conductors. 

Debora Spar 

I agree with Norman Dorsen that there is a need for more data. I have 
seen some recent data suggesting that levels of mobility are much 
smaller than we would have believed. Firms tend to invest in coun
tries where they already are invested. The reasons have to do with 
managerial ease rather than labor rates, even in instances where labor 
rates are important.· 



Recently, I have been looking at data that tracks the correlations 
between foreign investment and progress in human rights. To the best 
of my knowledge, only one or two studies have tried to do that so far. 
What happens as investment goes into the underdeveloped countries? 
The data is very noisy. It is hard to pull anything out of it. Essentially, 
the correlation runs in the direction that you want to see it run: in 
places where you have higher levels of U.S. foreign investment, you 
have better conditions of human rights. Whether there is any causal 
relationship is much more difficult to determine. 

Ron Blackwell 

If more mainstream economists were here, they would assure us that 
there was indeed no problem. We should simply let markets function 
as they will. Though they will produce horrific conditions in the short 
term - as they did in our history - we can be assured that markets 
will eventually yield the best of all possible worlds. That is a very 
comforting thought, but I don't think there is much agreement on it 
around the table. I, for one, think there are very serious problems with 
this view. 

Li Lu 

Maybe I am misreading the data, but it seems to me that any country 
that is fairly rich observes high levels of human rights and a certain 
degree of democracy. Those countries that are poor and developing 
do not observe rights and do not have democracy. That would lead 
me to believe that basic rights and due process are, to some degree, a 
cause of economic development. 

In recent years there has been a huge debate about the so-called 
"Asian model." Some people point to Southeast Asia where dictator
ship and high economic growth have coexisted. But I think it is simply 
wrong. Most of those countries that have experienced high growth 
have a degree of predictability, at least in regard to certain fundamen
tal rights. There is a minimum of free participation necessary to a free 
market system. 

So the question is what constitutes the minimum rights, norms 
and standards that facilitate the growth of a market economy. If we 
find those norms, it should be easy to convince developing countries 
and corporations to support them. 



Ron Blackwell 

Let's return to the question of appropriate norms and means of imple
mentation. I want to stress again the distinction between rights and 
standards. Rights are what they are regardless of the level of develop
ment of the country. Either people are slaves or they are not. They 
have a right to express their feelings or they do not. These need to be 
enforced. But minimum wages are a labor standard that varies with 
the level of development of the country and competitiveness of the 
industry. Our charge is not to enforce them, but rather to harmonize 
them at higher rather than lower levels. 

But there's a relationship between the two. The implementation 
tool is collective bargaining. If workers have basic rights to form unions, 
then you have a mechanism for countervailing power to bargain with 
individual employers and share more equitably the value created in 
those enterprises. The corporation wants to conduct its business in 
one way. Collective bargaining is a means of setting standards. Indus
try standards are a third way to do it. Local law is another way, as are 
international treaties. 

Bruce Klatsky 

I think that Ron Blackwell and I are closer together than it seemed. 
There are problems, but are unions able to address them, given their 
constituency and their commitment to protecting domestic jobs? I'm 
not sure whether collective bargaining, as we know it today in the 
United States, is appropriate in a developing country. Some years ago, 
for example, a local union failed to pay the local hospital for medical 
services on behalf of its dues paying membership. The hospital in turn 
refused to treat a kid who died of meningitis. Our purpose should be 
to find a means of addressing such problems. But we differ about who 
the people are with the skills to do that. I question whether unions in 
the United States or NGOs have the skills. And we must question 
whether unions in developing countries are motivated correctly and 
not for financial gain. 

Michael Posner 

How important is collective bargaining and freedom of association? 
Dani Rodrik said that, empirically, wages depend 90% on factors other 
than issues like freedom of association. If the right to association is so 



"inexpensive" and potentially powerful, doesn't it belong to what Li 
Lu was calling a category of minimum rights? 

Dani Rodrik 

I agree with what·t~i Lu said. It is most important to distinguish be
tween "rule of law," and democracy. What Li Lu said about East and 
Southeast Asia is correct. What was critical there was predictability, 
which I interpret to mean greater realization of the rule of law. These 
governments were not expropriating private contracts. They had a 
relatively predictable set of incentives and regimes. It is very impor
tant to realize that, interpreted in this way, the rule of law is a vital 
requirement of economic growth. On this point we have strong em
pirical evidence. But we have to distinguish between that notion of 
the rule of law and notions of civil liberties and political rights. The 
evidence here is quite mixed: greater civil liberties and political rights 
seem to be associated with lower variance of economic performance, 
but not higher levels of economic growth over the long term. Authori
tarian regimes have produced extremes: there were high growth econo
mies in East and Southeast Asia, but there was dismal failure in 
sub-Saharan Africa. Democratic regimes tend to have restraints and 
checks that preclude extremes of economic performance. That, at least, 
is one way of interpreting the data. 

On the issue of collective bargaining and freedom of association, I 
do not want to overstate what we know from the empirical evidence. 
Essentially, labor productivity appears quite independent of labor mar
ket institutions or the overall legal regime. Take, for example, the dif
ference between Mexico and the United States: the ratio of wages 
between Mexico and the United States is 1 to 7. But how much of that 
is due to the average skill level of the Mexican workforce, the average 
level of physical capital, and the average level of infrastructure, all of 
which make workers in Mexico less productive than their counterparts 
in the United States? On the other hand, how much is due to the fact 
that the regime of civil liberties and political rights and labor standards 
are much inferior there? My best guess is that Mexican wages would 
r_ise about 20% if you raised the Mexican civil liberties and political 
rights to the United States level. That is not small potatoes for Mexi
can workers, but in relation to the United States it does not change 
matters a great deal. It is unlikely to affect the larger pattern of trade 
and the question of where investors go. 



Raymond Vernon 

Until now, nobody has spoken about the free rider problem There are 
people and firms who listen respectfully to our objectives and say, "Just 
mind your ow~ business; I'm going to do whatever I want." We might 
ignore them if we thought of history as the ongoing diffusion of a rela
tively high set of values, reaching out to include more and more pro
ducers. But we are in a curious stage in this globalization process. 
When the Russians, for example, begin to create multinational enter
prises or get involved in off-shore production, they will do it with a 
level of concern for human rights that is a function of their history. At 
this particular junction, alas, that level will be significantly lower than 
our own. The same is true of a lot of the developing countries which 
are developing a stake in multinational trade. As a result, anyone in 
the United States or Europe who wants to do something to further 
human rights has to face the question of free riders coming from other 
parts of the world. 

How important are the advantages of being a free rider? Ex post, 
the advantages of being a free rider turn out to be a lot less important 
than we suppose, but ex ante, this is not necessarily the case. Given the 
uncertainties, people facing the question are likely to consider it an 
overwhelming factor in their competitive life - probably wrongly, but 
it almost certainly affects the way they will react. 

Ron Blackwell 

This explains the limits of private mechanisms. The enlightened com
panies need support from public authorities at some level in order to 
protect themselves from the free riders. 

Lael Brainard 

We really lack data at the micro-level regarding the costs of improved 
standards and basic rights. A 20% increase in costs of labor should not 
affect the choice of doing business in the U.S. or Mexico, but it is still a 
huge difference that may turn out to be quite costly. 

What about the savings gained through exploitation? It is worth 
distinguishing the kinds of exploitative practices that have no com
mercial value from those that do, though we may find them disturb
ing. On the one hand, there is forced or child labor, which at least in 
the case of forced labor, conveys no commercial value that I am aware 



of. On the other hand, dumping environmental pollutants clearly gives 
such an advantage. It costs nothing and gives you an advantage over 
your competitors who might try to be more environmentally respon
sible. Companies may find it much more difficult to try to change 
obnoxious behavior where it disadvantages them vis-a-vis other com-

. 
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Bruce Klatsky 

There is no profit in exploiting kids or chaining them to machines. There 
is an economic benefit attributable to a lower wage environment. It is a 
very important distinction. There is no excuse for chaining a kid to a 
sewing machine. We have to insist on that and recognize that in devel
oping countries these so called low-wage industries can and do con
structively participate in the evolution of those societies without 
exploiting the rights of workers. 

Aaron Bernstein 

Clearly productivity growth makes wage growth possible. But there 
are tremendous variations in how that occurs. The value added 
through labor is attributed differently, essentially, according to who 
has got the upper hand in the labor market. There was a study last 
year by Richard Rothstein (a researcher affiliated with the Economic 
Policy Institute in Washington, D. C.) who looked at wages and pro
ductivity in Chile and Mexico, compared to the United States in 1939. 
He chose 1939, because GNP per worker, which is a rough proxy for 
productivity levels, was about $5,000 dollars a year- about the same 
as Mexico and Chile in 1990, once you adjust for inflation and exchange 
rates. Yet, converted to 1990 dollars, the minimum wage in the U.S. in 
1939 was $2.10 an hour. With necessary adjustments, the rate in Mexico 
was $.80. There are a number of explanations, but the most straight
forward is that Mexico squelches its labor movement. There is no 
mechanism there for productivity sharing, or for productivity bargain
ing. So the increases in productivity are there, but they aren't shared. 

Raymond Vernon 

The other explanation may be weaknesses in his data. 



Lael Brainard 

I agree that collective bargaining, like democracy in the broader sense, 
is a way of redressing various kinds of exploitation. But even that 
begs the que~t~on of enforcement. Many countries have fine laws re
garding collective bargaining that go unenforced. When we import 
goods from them, we have no way of verifying whether or not the law 
has been respected. 

[Distinguishing types of violations: three case studies] 

Ron Blackwell 

We can distinguish three distinct ways in which the rights of workers 
are violated. In the first case, workers are oppressed. In Mexico, they 
are systematically oppressed-in order to gain a competitive advantage. 
They are denied fundamental individual and collective rights. In the 
second case, there is abuse that does not amount to oppression. Work
ers are sexually harassed. They are prevented from going to the bath
room. In many countries, employers interfere with the reproductive 
freedom of women employees. In some cases, factory doors are locked. 
It is grotesque. I do not even understand what the rationale is. But 
such abuse is distinct from oppression. The third category is exploita
tion. How do we share the value that is created? Workers are ex
ploited if the system does not allow them to sustain themselves and 
their families. 

Michael Posner 

I would like us to discuss three case studies that correspond roughly to 
the categories that Ron Blackwell has identified, though in a different 
order. We will start with the problem of child labor in the soccer ball 
industry. This is an abusive practice that is tolerated if not ordered by 
the state. In the category that he referred to as "oppression," I would 
like to consider a case where freedom of association is blocked by the 
government. The case study concerns the Phillips Van Heusen experi
ence in Guatemala. Finally, on the thornier subject of exploitation, we 
will devote a few minutes to the experience of the Council on Eco
nomic Priorities in defining the concept of a living wage. 



Rather than framing this exclusively or even principally in terms 
of the responsibilities of business, we should discuss the problem 
broadly. What are the appropriate roles of government - U.S. and 
foreign - unions, and NGOs? Where does business fit? What are we 
going to ask the companies to do? How effective are they going to be? 
Is the result desirable? 

Doug Cahn of Reebok, Bruce Klatsky of Phillips Van Heusen, and 
Jack Sheinkman of Amalgamated Bank will introduce the case studies. 

[Child labor in the soccer ball industry and in textile 
factories] 

Doug Cahn 

Eighty percent of the world's quality soccer balls are made in Sialkot, 
Pakistan, an industrial city of 300,000 people in northern Punjab Prov
ince. The industry grew over the decades. The ball panels, laminated 
and cut in factories, were outsourced-. that is to say, they were taken 
to villages around Sialkot in a 250 square kilometer area. There, they 
were stitched in homes and small stitching centers. Surveys recently 
indicated that as many as 20% of the stitchers were children, particu
larly in the ages of 9 to 12. 

These were not considered to be the most exploitative of condi
tions, even in that particular area. For example, the children were not 
paid less than adult laborers. Nevertheless, the reliance on child labor 
was clear. The situation came to the light of buyers about three years 
ago. The question was what to do about it. 

Reebok didn't feel that it could effect change by itself. We were a 
small player, a neophyte in the business, and we simply did not have 
the leverage to drive the industry. It is important to note that at that 
time most manufacturers in Pakistan denied that child labor existed. 
Others recognized that children were being employed, but did not see 
need to change the system. 

We had to jump several hurdles to get all the buyers on board. 
There was a conversation on a steamy July afternoon at a trade show 
in Chicago. A Reebok colleague and I proposed to the Soccer Industry 
Council of America - a U.S.-based trade association - that it adopt a 
resolution calling for the Council to study the issue and make recom
mendations. As innocuous as the proposal might have seemed, the 
Council hotly debated taking on this new role and opening up what, 



for them, might be a Pandora's box. The vote was 7 to 3 in favor and 
that was a hard-fought step. There was a considerable delay in devel
oping a focused agenda to develop a solution. One other hurdle is 
worth mentioning. It became clear that a U. S.-based solution wasn't 
going to work~···we needed to internationalize it. First, we in the U.S. 
are all international brands. Second, there are significant brands out
side the United States. Eventually, we reached out through the inter
national parent association, the World Federation of Sporting Goods 
Industries in Switzerland, and made this a global initiative. 

After two years of negotiations, buyers in the West cajoled, con
vinced, and eventually compelled manufacturers in Pakistan to come 
into a unique partnership. The partnership consisted of the Sialkot 
Chamber of Commerce ( the manufacturers), the over 150 member com
panies of the World Federation of Sporting Goods Industries (the buy
ers), UNICEF and Save the Children, and, not insignificantly, the 
International Labor Organization (ILO). 

Each of those entities has an important role to play, and has made 
important commitments to eliminate child labor over an 18-month pe
riod. The role of manufacturers is to agree to monitoring conducted 
by the ILO, and to certify stitchers so that there is a system in place to 
determine that children are not present. The role of NGOs - in this 
case, Save the Children - is to come up with plans that can address 
the transition problems facing children and their families. There are 
problems related to the income that was previously derived from the 
children's work, problems related to the impact on the family unit and 
particularly women who, in the traditional Islamic society, find it diffi
cult to travel to centralized stitching facilities and leave the family and 
village. The NGOs are looking at solutions to these issues, including 
micro-credit programs. UNICEF is also playing an important role. 
Educational centers are being established. 

As hard as this has been to do, it has been easy compared to other 
kinds of workplace problems because it is a single issue, in a single city 
and a single country. There is also the notable absence of the govern
ment of Pakistan. It wasn't deemed to be a constructive partner in 
this, and perhaps would have made it much more difficult to achieve 
an agreement. 

Reebok has an even more aggressive program than the industry 
collaborative, though we felt that in order to move the industry and to 
have leverage we needed to participate in the collaboration as well. 
We did not want to use child labor for 18 months while waiting to have 



certified stitchers with monitors. We had the means by which we could 
establish a four-walls factory and control our own production with 
monitors and inspectors to ensure that people were of an appropriate 
age. Then we decided to assign $1 million in profits to educational 
programs. We centralized production. We instituted aggressive moni
toring, and we partnered with a local NGO to provide educational 
opportunities. 

Dani Rodrik 

What evidence is there that the outcome of this process would actually 
be better for the children involved? If the idea is to make resources 
available or to provide better educational opportunities, perhaps other 
means would have been more effective. The best response would not 
necessarily come in the context of one particular industry and one kind 
of consumer activism. 

Robert Kapp 

There is a whole set of assumptions and social facts underlying our 
discussion of child labor. Why are kids making soccer balls in the first 
place? I did not hear Doug Cahn say, for example, that in order to 
produce soccer balls, fingers have to be less than 3 centimeters long 
and workers have be less than 40 inches high. In other words, there are 
no requirements of this type, and hence children do not have an inher
ent advantage in the ?titching of soccer balls. Child labor may result, 
instead, from a local social pathology affecting the quality of the adult 
labor pool. 

If we are truly interested in eliminating the problem, we have to 
think in terms of a structured follow-on process with measurement of 
results. Many in the human rights community say, "That is not our 
job. Our job is to focus the light of public attention and scrutiny on an 
evil." I think this is inadequate. We have to accept the notion of incre
mental change over time, perhaps even mildly incremental, but never
theless demonstrable. 

Doug Cahn 

As far as our project is concerned, Save the Children will track the 
impact in the workplace. It has the strongest interest in doing that 
institutionally. On the basis of the tracking, it will put in place reme
dial programs to alleviate any hardship that would come from the tran
sition. 



In general, there is a great deal of pressure on businesses to avoid 
child labor, but without regard to the impact on these children. What 
we need are good partners in the NGO community to help us move 
out of the practice in a way that is not detrimental to the kids. 

Michael Posner 

Can we generalize from the choices that Reebok has made? 

Doug Cahn 

It is hard for us to generalize, because this is a small part of our busi
ness. We saw an opportunity to drive the·rest of the industry. As a 
result, we were more willing to take the profits and roll them back into 
redress for children. It would be different if it were part of our core 
business in thirty different countries. In a way, I am admitting that this 
one is easy for us, as hard as it has been. If this were footwear, we 
would have to approach it differently. 

Raymond Vernon 

What's the motive of the local association of soccer ball merchants in 
furthering the project? 

Doug Cahn 

I think they see a growing movement of buyers insisting on produc
tion free of child labor. Some among their ranks have recognized the 
need to move in this direction. It is not just external pressure, although 
such pressure certainly has been a strong factor in getting the manu
facturers in Pakistan to sign onto this. 

Elliot Schrage* 

Once Pakistani manufacturers examined the practices of their stitch
ing sub-contractors, I think many were not happy with what they· 
learned. But that unhappiness did not inevitably lead them to correct 
the situation. The experience in Pakistan dramatically illustrates the 
distinction that Ray Vernon made earlier between ex ante and ex post 
thinking. Ex ante, the Pakistani manufacturing community demon-

* Elliot Schrage, an observer at this discussion, teaches at Columbia Business 
School and represented the global soccer industry in creating the Sialkot 
project. 



strated tremendous resistance to correcting the abuses in the produc
tion process. They denied the problem existed, claiming that "little 
fingers" did not have the strength to stitch quality soccer balls. They 
attacked the messengers, even in the face of mounting evidence. They 
claimed the allegations were motivated and supported by their for
eign competitors. 

Ex post, the manufacturers discovered that their partnership with 
Save the Children, ILO and UNICEF had become a competitive ad
vantage in the marketplace - demonstrating their responsiveness to 
the needs of their international customers. Indeed, some manufactur
ers, those for Nike and Reebok in particular, realized they truly could 
do well by doing good - by developing closer business relationships 
with their key customers. Perhaps the best illustration of the positive 
impact of the Pakistani program is that ball manufacturers in India, a 
much smaller source of global ball production, decided to establish a 
similar program after observing international reaction to the Pakistan 
initiative. 

There is no doubt that agreement is transforming business and even 
cultural practices in Pakistan. For example, it requires production to 
shift from a home-based, cottage industry to a factory-type setting, with 
positive financial consequences - higher wages - and some poten
tially negative social ones -particularly for women and families, which 
the project is working to address. But the ramifications may be even 
further reaching. Whether consciously or not, this cottage industry 
structure prevented workers from joining together to negotiate with 
manufacturers about wages and working conditions. That explains, in 
part, the poverty that has led to child labor. The Pakistan project offers 
an excellent empirical test to see if efforts to eliminate child labor can 
- over time - change the dynamic between labor and capital in an 
industry. 

With regard to Dani Rodrik' s point, it is important to recognize the 
broader repercussions of the Sialkot program in Pakistan. Perhaps these 
resources could have been allocated more productively elsewhere for 
greater short term benefit. But successfully removing children from 
the workplace in Sialkot will place additional pressure on the govern
ment of Pakistan to provide the children with meaningful educational 
opportunities. That is already happening, both as a result of the inter
national attention that has been directed to the region, but also as a 
consequence of the creation of an increasingly powerful domestic con
stituency that recognizes the need to provide children with alterna-



tives. And if such pressure begins for children in Sialkot, there is every 
reason to expect that it will continue to include other industries and 
other regions. 

Michael Posner··· 

I would like to look beyond Sialkot and the soccer balls to determine 
how much we can generalize from this experience. What lessons can 
we learn that we might apply more broadly? 

Bruce Klatsky 

Phillips-Van Heusen had an experience in a small village in Guate
mala where we produce shirts. The village is populated by Mayan 
Indians, many of whom have been systematically killed by various 
Guatemalan regimes. Similar to the case that Doug Cahn described, 
the young kids work in homes sewing shirts. It was something that 
we found offensive. But the people in the •village would not change, 
no matter what we did. 

From the perspective of corporate obligations, we had a real prob
lem because, on the one hand, we were significant to the economy of 
the village. On the other hand, there was no way that we were going 
to impose our standards on them. We were faced with the dilemma of 
whether to stay or leave. Honestly, I am not sure that child labor there 
was bad. If we left, we knew we were hurting the village. If we stayed, 
we were violating our own standards. Our response was to provide 
financing and work with the local schools to improve the physical in
frastructure, train teachers and improve the nutrition of the students. 
It was a salve to our conscience. We have not done that in China be
cause we do not have the resources to do that in China. Therefore, we 
have no choice but to unilaterally say, "No child labor, regardless of 
'your culture.''' 

Ron Blackwell 

I would like to draw some general conclusions. We care about chil
dren whatever happens to them. Their right to develop as individuals 
is abridged by keeping them occupied in factories. But I want to focus 
on the abuse part. Children can't defend themselves. They do not 
know the dangers of operating complicated machinery. They can't 
recognize a noxious substance. They are very vulnerable to abuse. 



This is one of those circumstances that requires not just sanctions, but 
remedial action. As the examples here have illustrated, you can't just 
throw the kids out of the factory. We have the same problem with 
Mexican kids living in New York city. There's an essential remedial 
aspect to whatever response we put together for the case of child labor. 
As commendable as it is, you can't expect companies by themselves to 
bear that responsibility. 

Lael Brainard 

As an economist, I agree with Dani Rodrik's concern about whether 
just ending all child labor is the best way to address the lack of educa
tional or economic opportunities for these kids. But there is a salience 
to the child labor issue that attracts funds in a political process that 
otherwise would not be available. The U.S. government has tremen
dous difficulty mobilizing support for foreign aid right now, but there 
are certain issues for which there is a lot of public empathy. And we 
can attract funds. It may not be the first, best way of addressing the 
problem, but it is better than doing nothing, which may be the alterna
tive. 

I think we can generalize from this lesson. Some rights have a lot 
of public salience that can lead to consumer pressure. I don't think 
that people have the same sort of visceral reaction, for example, to 
collective bargaining. 

The other important factor to consider is the nature of the compa
nies involved. Reebok and Phillips-Van Heusen may be special, but it 
is not coincidental that they are both companies with direct consumer 
contact and huge brand names. Bad publicity is extremely costly to 
them. Some of the other companies most involved in these efforts have 
similar characteristics. It is much more difficult to deal with industries 
down the production food chain that are invisible to consumers. 

In the apparel industry partnership and elsewhere, we have been 
finding pressure points - for example, holding retailers responsible 
for subcontractors five levels down the chain. But those are difficult 
pressures to maintain. It is easiest where companies are visible and 
consumers care about them. 

I also agree that there is an important role for government and 
government resources, even in the particular case that we are discuss
ing. UNICEF and ILO are both prominent players in the Sialkot agree
ment. I don't think it is possible for business to take on the whole 
burden. 
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Dani Rodrik 

I want to draw a distinction between the examples which Doug Cahn 
and Bruce Klatsky recounted. In my view, the only ethically consistent 
and supportable ·position in dealing with this issue is the one that Bruce 
articulated. I will say it strongly so that the issue is out on the table. In 
both cases, the two companies were faced with a situation in which 
they had no clear idea of what the consequences would be for the chil
dren. They hope for the best, but actually have serious reasons to be
lieve that the consequences might be negative. They are coming in as 
outsiders who do not believe the parents in the area are doing what is 
best for the children. They are imposing a set of outside values. But in 
one case, resources were made contingent on local changes, and in the 
other, they were not. The way that Bruce put it was to acknowledge 
his uncertainties and invest some of the gains from a partly illegiti
mate process - i.e., child labor - to expand opportunities, educa
tional or otherwise, for these children. All this was done in a way that 
did not impinge directly on the values or behavior of the parents. In 
the Reebok case, in contrast, the additional resources were made con
tingent on children not working. From what I heard, I do not see much 
benefit in going down the Reebok path, and I do see a lot of risks. 

Doug Cahn 

If this was a situation where a company was displacing children with
out a program to mitigate the negative impact for them and their fami
lies, then I would share Dani Rodrik's concern. But this was not the 
case. Social research agencies in Pakistan and Save the Children con
ducted studies which provided the information to create a transition 
that was consistent with local cultural norms and socioeconomic cir
cumstances. Programs were designed to mitigate the stark potentials 
that he describes. 

I also want to underscore the limited economic impact of our ef
forts, even as large multinational enterprises. As Lael Brainard pointed 
out, manufacturers that do not produce branded goods are not suscep
tible to the kind of leverage that we are talking about. These are often 
low-end producers and producers for local markets. Their volume is 
huge, probably much larger than that represented by Bruce Klatsky 
and myself or even by the companies that make up the China Business 
Council today. 
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[Freedom of association] 

Michael Posner 

Our next topic is freedom of association. At one extreme, there are 
countries like China or Vietnam that have official laws prohibiting free
dom of association. Government controls every entity. In the middle, 
there are countries like Indonesia, which have laws, but little room to 
move within a non-governmental context. Finally, there are places like 
Guatemala or Mexico where there is technically room to move, but a 
lot of difficulty in practice. We will take the last case as a starting point. 
Bruce Klatsky will discuss the experience of Phillips-Van Heusen (PVH) 
in Guatemala. 

His case study raises the question of how far a company can and 
should go where a local government is essentially inhospitable to unions 
and freedom of association. Here you have a government that at least 
in theory has the laws but, in practice, does not provide an enabling 
atmosphere for this activity to proceed easily. The company is forced 
to struggle with internal issues at the same time that it fights the host 
government. 

Bruce Klatsky 

Guatemala is a country with a terrible history of labor abuse, a country 
where soldiers dragged union organizers out in the middle of the night, 
shot them and left them in the street. If PVH had been sophisticated 
enough to learn the history in advance, it would not be in Guatemala. 
Unfortunately, we weren't that sophisticated. We sent a couple of well 
meaning engineers and factory managers down to Guatemala. They 
saw a nice building, put an ad in a local paper, put up some posters 
and discovered there was a huge demand for jobs. They did some 
dexterity testing and determined that the people could sew .shirts. Then 
they said, "This is a great place to produce shirts." 

If I paint us as good guys, it is because we were. We opened a 
model shirt facility. It was well-engineered and well lighted and well 
appointed. We applied the same standards there that we do in the States, 
and more. We provided school supplies for kids and medical atten
tion at the facility. The employees were paid twice the average indus
try wage in Guatemala, approximately a dollar an hour. This was a 
wonderful place to work if you wanted to sew shirts to provide for 
your family. We turned away countless people. 



Some activists and union organizers decided that this was the place 
to introduce unionization in Guatemala. Perhaps it was because we 
were a U. S. company, perhaps because of our reputation. With us, 
they would not have to worry about people getting killed or beaten 
up. They wanted to make a statement. 

There is actually an excellent labor code in Guatemala. Sadly, how
ever, it is not enforced. The law provides simply that a union is in 
formation once a petition is signed by 20 people in a facility of any 
size. At that point, hiring and firing must be regulated by the courts 
and a whole set of controls put in place. The union advised us that 
there were sufficient signatures. But no one at the Department of La
bor, Ministry of Justice or anywhere else up to the office of the Presi
dent - which I personally visited - would acknowledge that there 
was a petition. We faced a dilemma. If we took the initiative to ac
knowledge the union without the government, we were concerned that 
union organizers in the United States would accuse us of treating work
ers better in Guatemala th~n in the States. 

Nevertheless, without hearing from the government, we eventu
ally decided to recognize that a union was in formation. Our local 
people had told us that there probably were twenty people out of our 
800 workers who signed the petition. That was phase one. 

Guatemala only requires one quarter of workers to sign cards in 
order to establish the union (unlike the U.S. where you need a major
ity). Given the horrendous history in Guatemala, it is probably a good 
law. But it put tremendous pressure on the employees, i.e., a minority 
of the workers exerting influence normally requiring a majority. There 
were terrible antagonisms. The factory stopped working completely. 

The union insisted they had submitted the petition to the govern
ment. The government denied it. We chose to put the burden on the 
government to make the final determination. We hired lawyers, in
cluding the lawyer who drafted the labor code in Guatemala. We 
thought we had influence in the government, at least to convince them 
to say either yes or_ no. We incurred the ire of the local manufacturing 
association who wondered what we were doing acknowledging a 
union. The pressures were extraordinary. 

The waters became muddied when someone organized a campaign 
in the United States, attacking us and throwing bloody shirts on the 
floor of our retail stores It was a distraction. It did not affect our busi
ness, but it was a personal embarrassment. At that time, a year and a 
half ago, my wife and I were the co-chairpersons of the annual Human 
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Rights Watch fund-raising dinner. The campaigner decided to target 
the dinner. At first Human Rights Watch ignored it. As a matter of 
policy, they had avoided getting involved in labor disputes because of 
the difficult nature of determining the rights and the wrongs. But ap
parently a couple· of targeted board members felt the pressure to react. 

Human Rights Watch decided to send one of its most experienced 
investigators to Guatemala to try to ferret out the truth. This gentle
man made a 48-hour trip to Guatemala City during which he inter
viewed the government, workers, and management. He came back 
with the conclusion that we had done nothing wrong. That was an 
informal report distributed to the directors of Human Rights Watch. It 
complimented the facility and characterized the problem as a classic 
union struggle. 

Nevertheless, this had no effect on the campaign. On the eve of 
the dinner, Human Rights Watch did not want anything to happen 
that would detract from the event, at which they honor human rights 
monitors from around the world. Ken Roth, the executive director, 
spoke with the organizer of the campaign and agreed to send a full 
mission to Guatemala if he agreed to call off the pressure on the din
ner. I agreed to open the books to Human Rights Watch and give them 
full access. 

Two months later, Human Rights Watch sent two investigators to 
Guatemala. They issued a report that was somewhat different than 
the original report. They determined that the government of Guate
mala had been dragging its feet. They found that there was in fact a 
petition signed by 25% of the workers and thus a union with which we 
were obliged to bargain. The report said we should be criticized for 
hiding behind the skirts of a corrupt government, if we failed to ac
knowledge this. At that point, I hung my hat on Human Rights Watch' s 
expertise in assessing the conduct of governments around the world. I 
made the decision to negotiate with the union. 

In the interest of full disclosure, I should add that Human Rights 
Watch criticized the management of this facility for intimidating union 
workers and provoking them to leave the facility, specifically by pay
ing inflated severance payments to union workers. There is some lati
tude allowed companies in terms of what kind of severance is paid 
and we were accused of inflating. 

That speaks to my earlier comment that Human Rights Watch, and 
NGOs generally, are not the best groups to act in this field when it 
comes to hard, quantifiable information. They drew conclusions that 



were inappropriate and, in my judgment, wrong. There was no data 
available to support their view that we used compensation as a vehicle 
to discourage unionization and plenty of data to the contrary that they 
did not utilize. NGOs do not necessarily have the skills to assess busi
ness in a quantifiable way that will cause management to react with 
alacrity in the way that I was comfortable doing because of my per
sonal knowledge and comfort with Human Rights Watch as an organi
zation. 

Norman Dorsen 

Obviously, this was a serendipitous and unusual situation. First, Hu
man Rights Watch was more vulnerable because you were on the board. 
Second, you had more access to it and could get it to do certain things. 

Bruce Klatsky 

Yes, Human Rights Watch got us to take the action because I was on 
the board. But it is also important to recall that HRW only undertook 
the investigation because I was on the board. It was not otherwise 
within their mandate, at least at that time. 

Ron Blackwell 

Your story raises the question of why Guatemala would be resistp.nt to 
having a union. It is in part due to the peculiarities of Guatemala, but 
it is also true of other countries in the region. On paper, they are very 
good. But they are telling corporations they "know how to deal with 
unions." I think the competition among countries to attract b~siness is 
why it is so difficult to defend freedom of association in the region. 

There is another element that concerns the U.S. government. The 
U.S. has not simply stood by with regard to the apparel industry in the 
Caribbean. USAID has played a role in promoting U.S. investment in 
the region. 

Finally, I would also draw attention to the differences between a 
small trade-dependent country like Guatemala, and a country like 
China where that kind of incentive simply will not work. You have 
enormous power in Guatemala. You can pick up the phone and pro
tect a worker. But in China, if you aren't there, Airbus is. Therefore the 
dynamic is very different. 



Raymond Vernon 

Concentrating on individual cases reveals their extraordinarily idio
syncratic nature. The right of association itself takes on an very idio
syncratic role d~pending on the conditions and the country that we 
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are discussing. In France, for example, freedom of association was not 
so much a tool to negotiate with the employer, but one to be pooled 
with a national political movement. In Chiapas -if the current struggle 
succeeds - freedom of association will be a right with enormous po
litical implications that are unique to that area. We need to determine 
what we are asking these various countries to do and, more impor
tantly, what the consequences of achieving freedom of association 
would be. It may turn out that the consequences are really quite ·dif
ferent from our own expectations. 

Henry Steiner 

The right to association is basic to contemporary thought about politi
cal organization and democracy since it is a core component of what 
we talk of as civil society. It's basic because one of its purposes is to 
diffuse power and authority, to move power away from one center 
and allow or encourage all sorts of groups to form. Here we have an 
essential vehicle toward broadly based political and social participa
tion, for getting voices heard. No one has doubted that economic 
interest groups, prominent among which stand labor unions, are part 
of what we think of _as civil society. This idea recurs in the USAID 
literature, in the State Department human rights reports, and in the 
literature about developing countries. The political repression described 
in human rights reports often includes the repression of labor associa
tions. 

The bald denial of a right to associate, as well as the manipulative 
regulation of associations so as to confer directive power over an asso
ciation on the governmental regulator, are simply hard core violations 
of human rights. The issue of regulation can itself grow very complex, 
as it does in the United States. Just what degree or kind of regulation 
- for example, this country's earlier stress on excluding Communist 
influence from labor leadership - offends human rights ideas is too 
complex a matter to talk about here. There is an enormous range of 
regulatory law affecting many "rights" like that to association, or the 
right to found a family, that human rights law stays clear of. I readily 
understand the reluctance of human rights NGOs to enter systemati-



cally the confused area of deciding whether this or that aspect of a 
foreign regulatory scheme on labor or other matters complies with the 
human right to associate. NGOs handle the notorious interferences, 
the bald violations. 

Association·also is relevant to another topic that has been discussed. 
I do not understand anyone here to suggest that the task of opening a 
society to permit labor organization is exclusively the business of busi
ness. The term "privatization of regulation" appeared earlier in the 
discussion. But in many human rights topics, government defers not 
at all or only very guardedly to voluntary business arrangements. State 
legislation in the end must determine what is required, or prohibited. 
For example, the issues of gender or racial employment discrimina
tion would not be satisfactorily resolved exclusively through under
standings between labor groups and companies - issues like deciding 
whether discrimination is economically efficient and therefore to be 
accepted, or simply wrong. Legal norms created by government, or 
growing out of governmental acceptance of private arrangements, play 
a major role. The same applies to associations. It's unclear to me how 
much about the international human right of association could be de
cided without state norms and protection - that is, decided only bilat
erally between a firm and its employees, or be handled by a voluntary 
code among companies. 

Nevertheless, firms offer special opportunities. Lael Brainard made 
the point that advocates must seize the rare and special opportunities 
to advance positions even before there's a systematic vision of what 
ought to be done to change deep habits, political traditions. Time and 
again, systemic programs in the United States grew out of almost hap
penstance events that evoked a strong and targeted response in the 
form, say,·of new regulation about a particular problem, or industry. 
Later, people started to generalize: "If here, why not there, and if there, 
why not in all similar circumstances?" Human rights issues often be
come imbedded in concrete situations and political processes that dra
matize a particular issue for the public and stimulate a legislature to 
act. Only later do people start to think of the implications for a broader 
picture - as opposed to developing the broader picture at the start 
and then replicating it across the board. 

And so here. Business is involved, and there are avenues that it 
can open - here and there, by happenstance perhaps. We're consid
ering the relevance of this business activity to human rights without 
losing sight of the fact that, with respect to a right as broad and basic as 



association, much in the way of norms and protection has to be done 
ultimately at the governmental and intergovernmental level. 

Norman Dorsen 

I would like to expand on what Henry Steiner has said about the rela
tionship between government and private organizations. If you start 
from the premise of no government regulation, people could presum
ably organize groups of any kind without government action. In cer
tain societies, people do organize under such a regime of law. 

There are two other possibilities. One is where government itself 
acts to restrict the right to organize. In the United States, this occurred 
during the anti-Communist period and at other times. There was, for 
example, the loyalty oath required by the Taft-Hartley Act. In such 
cases, government is the problem. It is not neutral. 

In a third model, government starts out as neutral. But private 
organizations interfere to block other private organizations. Employer 
groups, for example, prevent unions from organizing; anti-women 
groups prevent women's groups from organizing; others interfere with 
civil liberties or environmental groups. In those situations, govern
ment inaction will lead to a battle to determine the more powerful pri
vate entity. If freedom of association is to be protected, government 
must often intervene. If it remains neutral, it would permit private 
organizations to interfere with the rights of others, like the vigilantes 
who prevented civil rights groups from organizing or southern whites 
who prevented the NAACP from organizing in the South. Whether it 
is the executive branch, the legislative branch or, in some situations, 
the courts, the government has had to act to protect the freedom of 
association. 

Henry Steiner 

I view Norman Dorsen's suggestions as within the mainstream un
derstandings of what the human rights instruments require. Like the 
market or any other social or economic institution, associations require 
a governmental structure that permits, perhaps facilitates, and surely 
protects them - perhaps protection against, say, violent union busters 
or strike breakers. Government is under a human rights duty to pro
tect lawful associations against such threats. Repression by manage
ment of labor groups through arbitrary firings or assassinations, as in 
Guatemala, would require that a government complying with interna-



tional human rights treaties intervene and provide protection, just as 
these treaties require government to protect political parties assaulted 
by opponents. 

Li Lu 

I would like to ask whether it is in the interest of a business to promote 
broad freedom of association, as in China? 

Debora Spar 

It is unrealistic to think that the business community has a vested in
terest in freedom of association, anywhere, let alone China. Motorola, 
GM, GE, Intel - they do not want unions. It is hard to imagine that 
firms are going to bring pressure for unionization in China. I have 
spoken a lot about what business can be pushed to do. But if the White 
House doesn't get behind these issues, business won't. 

Bruce Klatsky 

I agree. I don't think the right of association even emerges on the list 
of business priorities. To respect the right of freedom of association is 
one thing; to promote it, another. 

Michael Posner 

In response to Debora Spar, I don't expect companies to take the lead 
in promoting freedom of association in China. In my view, govern
ment isn't fulfilling its responsibility and the perceived hostility of the 
business community is making it more difficult for government to do 
so. The reality is that companies want predictability, rule of law. Those 
things aren't going to happen in a vacuum. They will only happen if 
there is a more open society. Right now, for example, lawyers are in 
China trying to figure out how to form an independent bar associa
tion. That is an element of freedom of association that bears on the 
rule of law. You have got to have non-governmental interest groups 
that are raising issues about the arbitrariness of government action on 
a range of fronts. Sometimes it is called human rights; sometimes it is 
called business accountability. You can't pick and choose. You can't 
go into China and say, we want intellectual property rights without 
paying attention to the context in which they are being protected. 



Robert Kapp 

The reason the lawyers are thinking about that now is because in 1978 
the Chinese leadership decided that autarky and political and intellec
tual isolation from the world were driving China to destruction. They 
opened the door to globalization. This is the reason there are lawyers 
in China and a growing concern for the way law is developing. It is a 
very positive development. Over the last 20 years, the magnitude of 
the change has been enormous. 

Michael Posner 

Of course it is a positive sign. But the U. S. should be doing more to 
push that process. It shouldn't just wait for it to happen. 

Henry Steiner 

It's very difficult to draw a boundary line between the general right to 
associate and, for example, political party formation. Political parties 
and a pluralist, competitive political system are natural outgrowths of 
the right to association. The United States, while of course generally 
criticizing many authoritarian, non-democratic states, has rarely tried 
to use its economic power to reach so deeply into such a society as to 
demand total freedom of association. This country raised many issues 
with the Soviet Union, and now raises many issues with the P. R. C., 
but it has not "demanded" abandonment of a one-party system and 
conversion to pluralist liberal democracy as a condition to continuing 
existing economic relationships like MFN. It tends to use economic 
pressures for much more limited change that is more likely to be 
granted. 

So the problem of where one finds the opening wedge toward 
greater freedom to associate, to form groups critical of business and 
government, remains thorny. We are, I think, agreed that even a 
country's release of several political prisoners, an excellent thing in 
itself, may not do much for the rest of society. What should the U. S. 
argue towards? Is there a widespread belief that the deep and perva
sive structural changes that would stem from, say, radically different 
attitudes toward freedoms of press and association must be worked 
toward by forces that are internal to the society? There is a line, how
ever shifting and difficult to trace, between asking for something that 
can be granted and asking for total structural transformation. 



Li Lu 

Robert Kapp was right to observe that China has changed over the 
past 20 years. But I am still impatient. The reason for change is not 
because the goyernment did anything. It simply stopped doing some
thing particularly awful. In Mike Posner's example, the lawyers are 
individual, private lawyers trying to organize themselves. That is not 
the development of China, it is a development of the Chinese people. 
Where does U.S. business stand on this? Why would the students like 
us risk our lives to push for those changes? If we were happy with the 
pace of change, we wouldn't have killed ourselves to demonstrate on 
Tiananmen Square. To make a judgement of whether the progress is 
too slow or too fast is ultimately made by the Chinese people living in 
that regime. The message is that they are impatient. They want change. 
They want to be exactly like people in Taiwan and Hong Kong. Eco
nomically, politically, and morally, it is right to be impatient. 

[Defining a living wage] 

Michael Posner 

Next, Jack Sheinkman will give us our third and final case study. He 
will speak about the concept of the living wage as defined by the CEP. 
As Ron Blackwell mentioned, in this area we see probably the least 
consensus, though there is an evolving standard. There is broad lan
guage in the covenants and equally broad and imprecise language in 
the International Labor Organization instruments. We are dealing with 
a standard that is less clear, where conditions in countries are varied. 
There is nonetheless a strong popular sentiment that wages are too 
low in places, that workers are being exploited, and that it is not enough 
for a company to rely on the local minimum wage. The question is 
how we begin to move from those general conclusions to specific for
mulas. The CEP has put forward the living wage as one of the ele
ments it will monitor. 

Jack Sheinkman 

In many countries, the minimum wage is not really a meaningful wage. 
We are going to use the following standards. The first level is to apply 
the minimum wage. Then, we want to determine whether that pro-



vides sufficient food to feed a family or an individual. Does it provide 
sufficient housing? We are going to determine this by sending moni
tors to conduct surveys to find out how the workers are faring. We 
will monitor their pay, talk to workers, and check with local organiza
tions, church groups and the like. It is going to be difficult to conduct 
an independent survey for each country, but it has been agreed to as 
part of the standards that we are calling SA8000. 

It includes all manufacturers as well as their contractors. For ex
ample, when we monitor we will monitor an entire company. It is not 
going to be just monitoring one facility. 

I would like to point out one other thing. Our code applies to the 
domestic economy as well as to the international economy. It is not 
just an international code. 

Norman Dorsen 

This sounds like a large lobbying operation ultimately intended to get 
governments to do things that the United States has adopted in our 
fair labor standards laws. Is that the case? Another method relates to 
our previous discussion of freedom of association. If there was total 
freedom of association in these countries, presumably organizations 
would exist to lobby internally, in the same way that labor unions, or 
incipient labor unions, lobbied for the Wagner Act of 1935. In other 
words, freedom of association would permit groups to organize to lobby 
their own countries. Then you wouldn't need an external monitor. 

Debora Spar 

This is potentially a powerful means of enforcement. Although it falls 
outside normal usage of the word, it is an enforcement mechanism. It 
begins to get to what has been bothering Ray Vernon, the free rider 
problem. Maybe I am being over-optimistic about this. What a code 
like this starts to do is to offer a seal of approval that at some point 
companies will, hopefully, be forced to accede to. It becomes the stan
dard of behavior. Similarly, the ISO 9000 and 14000 codes* have, as I 
understand, been powerful tools for forcing companies to do a whole 
range of things. Now they have begun to internalize them as part of 
their standard operating procedures. Everyone wants to brag that their 
facility is ISO certified. The certification has a great deal to do with 
environmental provisions, so the end result is that plants exceed the 

* Standards developed by the International Organization for Standardization. 
ISO 9000 concerns primarily "quality management" while ISO 14000 con
cerns environmental standards. 



higher levels of environmental cleanliness because they are ISO certi
fied. Such codes can be an important mechanism, not just for getting 
enforcement at the national level, but at some point in the future, ex
tending it globally. The next step may be to get it enshrined in law, but 
I don't see that-happening anytime soon. 

Michael Posner 

I know from the Apparel Industry Partnership that there is less will
ingness on the part of companies to buy into the living wage. In the 
context of the partnership, companies like PVH and Reebok have ex
pressed great misgivings about adhering to a standard that can't be 
defined. Everybody would say wages are an issue, but defining a liv
ing wage in every part of the world and having an individual com
pany comply with that according to some kind of monitoring scheme 
is extraordinarily difficult. It is probably the most difficult issue we 
have dealt with; as a result, it has been deferred. 

Raymond Vernon 

With regard to the living wage concept, it sounds good intuitively be
cause the pie must be divided up and maybe slices ought to be of some
what different dimensions than presently exist. At the same time, I 
keep thinking of the living wage as moving goals that just keep grow
ing as your capacity to produce grows. Even if you get equity in the 
division of the pie, it can never be satisfied. It must have haunted you 
a little bit from time to time: how do you deal with the issue as you go 
from country to country? 

Ron Blackwell 

This issue is bound up in principles of equity that involve historical 
and cultural factors as well. But the solution can't be conceptual. You 
need a procedural solution. A company code can't do that by itself. 
From a trade union point of view, you need some system like collec
tive bargaining that allows sharing within the constraints that recog
nize the rights of both sides, that allows business to prosper and does 
not compromise the development needs of an underdeveloped coun
try. But at the same time it should allow for some element of justice in 
the actual division of_product. I think the fact that there is a discussion 
in the world about living wage is good, because it is raising the ques
tion of how we should distribute the value that is created in enterprise. 



I recall discussions with a very advanced apparel company about 
its code. It was discussing with us the language on the wages and we 
were suggesting a living wage. Their response was, quite 
unselfconsciously, "Well, if we pay a living wage in Thailand, will we 
have to pay a livin.g.wage in the United States?" Look how we define 
poverty in the United States. It is pathetic. It is starvation. It is an 
emergency food diet multiplied by three, based on 1933 numbers, or 
something like that. It is a completely arbitrary definition, which is 
nevertheless useful in comparing one time to another. 

[Efforts to synthesize and explain] 

Norman Dorsen 

We have taken three disparate cases and in a relatively short period of 
time tried to figure out what the elements are. It will be difficult in 
these last moments to find any unifying themes, but let us try. 

Dani Rodrik 

For two out of three of those cases - child labor and the living wage 
' 

- there are very cogent, reasonably valid arguments that the approach 
we have discussed will do more harm than good for those we are seek
ing to help. In the case of child labor we have to be much more confi
dent that we are doing good for the children that are involved before 
we try essentially to do some social engineering for other countries. In 
the case of the living wage, I think one has to face up to the notion that 
any increased wages are likely to reduce employment. That is at least 
a risk that has to be taken into account. 

Henry Steiner 

These three categories raise very different issues, although all three 
can be cast in terms of rights. They come directly out of the major 
treaties of the ILO and out of the International Covenant on Civil and 
Political Rights (ICCPR). Indeed the labor issues are addressed in an
other covenant we haven't discussed very much, the International 
Covenant on Economic , Social and Cultural Rights (ICESCR) that has 
been signed by over 140 countries. On wage issues, for example, the 
ICESCR provides that everyone is entitled to an "adequate" standard 



of living. Part of that adequate standard involves the right to a wage 
enabling the wage earner to support self and family in a manner con
sistent with minimum human dignity. 

The rights involved in the case studies are however very different 
in their implications and in means of implementation. Eliminating 
exploitative child labor, for example, could be called an end result right. 
It is what ought to be, an element of human dignity that cannot be 
compromised. But its eradication may run into vast obstacles other 
than additional cost, such as customary beliefs and practices. So change 
in a child labor regime will require work on these cultural issues. None
theless, it does not seem to me to require fundamental structural change 
in the society itself - in its basic economy or political system. 

In contrast, freedom of association is not only an end in itself within 
the idiom of rights, but it is also instrumental, the very key to making 
possible political and other participation in the society. It opens up 
things tl1at we can't begin to predict. That opening will ultimately 
reach basic political life, new formations and contests, new ideas. 

Matters like wages seem to be in a very different situation from 
child labor or association. Even the OECD and other studies treat this 
question in a more circumspect, complex way, less as a right or entitle
ment, more as a variable standard, a necessary direction of change. 
States seem loath to deny the legitimacy of lower wage competition 
from the developing world, faced as they are by the argument that 
many countries started on their paths toward substantial development 
with wage levels that now appear disgracefully low. It seems much 
harder to fasten on wages than on child labor or association. 



Session Three: 
Promoting Compliance: Voluntary and 
Coercive Methods at the National and 
Internationi1l Levels 

Norman Dorsen (chair) 

The agenda for this third session stresses inducements to, or motiva
tions for, business to support improved standards for labor and re
lated human rights, as well as modes of implementation and 
enforcement. Consider, for example, the assumed or putative self-in
terest of business: its reputation, the fear of alienating consumers, con
cern about possible boycotts. Consider also the possibility that business 
may at times see itself, or want to see itself, as a leader in advancing 
human rights issues. With respect to formal or institutional approaches 
to implementation and enforcement, consider the possibilities of moni
toring business activities abroad, of making broad standards more pre
cise and operational, of working out accords or codes. 

We know that all the rights in the world don't mean much unless 
there are some influential or coercive approaches to translating them 
into action on the ground - often action by business. Most of the 
types of implementation or enforcement that I've noted are relatively 
exotic in an entirely domestic setting. These are not the approaches 
that would first come to mind if a domestic human rights organization 
planned ways to advance domestic civil liberties. We would be talk
ing of a different cluster of ideas. 

The last issue mentioned - ways of defining the broad standards 
in this field - is not formally a matter of implementation or enforce
ment. But it surely relates to them, for you have to know just what you 
are trying to enforce. The question is less one of strategy than of theory 
and analysis: just what do we mean by the human rights that are here 
relevant. 

I have asked Dani Rodrik, Lael Brainard and Doug Cahn to start 
off. 

Dani Rodrik 

The discussion brings m.e to three kinds of distinctions that I think are 
useful to make as we think about these issues. First is the distinction 



that Henry Steiner stresses between a consequentialist approach to these 
issues and a more absolutist standard. A second kind of distinction 
that I would draw is between a market based approach and, for lack of 
a better term, a coercive approach. Third, assuming a coercive approach, 
at what level .is it most effective to apply coercion - at the level of 
enterprises, national governments or international institutions? 

First, with regard to the consequentialist vs. absolutist distinction, 
my economist instincts dominate. Without denying the importance of 
some absolute standards and criteria, which many nations have adopted 
into law, it is very difficult for me to divorce issues from an analysis of 
their consequences for the groups and individuals whom we are try
ing to help. 

Thus far, there has been too little discussion about the likely conse
quences of upholding a particular standard. That was particularly clear 
in our discussion of child labor, freedom of association and a living 
wage. There is a danger when enterprises act on the pressures of cus
tomers in order to look good, without sufficient attention to the conse
quences. 

The ultimate reason for our concern for labor rights abroad could 
be to protect norms and standards domestically rather than to improve 
standards abroad. This is a perfectly legitimate and understandable 
goal. But we have to be careful that this is what we are trying to do. 
Ultimately, there might be a trade off between trying to retain employ
ment standards and wages in the domestic economy and doing the 
same in the exporting countries. 

Second, I turn to the distinction between market based and coer
cive approaches. The economist Richard Freeman has written persua
sively about market based means of implementing some of the norms 
and values that we have been discussing. Appropriately targeted la
beling programs, for example, allow enterprises and consumers to 
choose whether they want to pay the price for things that they pur
portedly value. If we really believe that it is good practice for busi
nesses to uphold human rights and worker rights standards, then the 
market will solve that problem. If it is indeed good business to treat 
your workers well, to pay decent wages, to make sure that they are 
working under decent working conditions, then so acting would be 
more profitable and would drive enterprises that don't live by these 
rules out of business. 

Otherwise, coercion is required. There are often reasons to be co
ercive. Markets do not work, for example, when there are free rider 



issues - something we keep returning to. Collective bargaining may 
not add tremendous costs to an industry, but a single enterprise is not 
likely to institute it when others do not. Market based solutions also 
do not work when there are deeply held norms at home that transcend 
simple consumptionist issues, norms that reach to what we want our 
society to look like, what kind of social arrangements we can all live 
with. Slavery is a case in point. We do not want to live in a society 
where consumers are free to buy goods made by slaves. In economic 
terms, this is a consumption externality. It is not appropriate to trust 
the markets to take care of it. 

Finally, coercion is needed when informational needs are too com
plex for consumers to assimilate. Labeling and codes won't solve such 
problems. For example, the ILO has more than 170 conventions. I 
can't imagine how you could fit each of them on a label. In addition, 
there are issues of cheating and so forth. 

We should encourage labeling, encourage making information 
available and allowing market based approaches. Only if those failed 
would I be comfortable going on to coercive measures. 

Once you agree to coercion, at what level do you apply it - at the 
level of enterprises, national governments or international organiza
tions? I think that most of the action is going to be at the level we have 
discussed the least - the national governments. There are severe dif
ficulties with implementation at the level of enterprises and severe free 
rider problems if you do not enforce norms generally. At the interna
tional level, there is the problem of achieving consensus, which in my 
view will prevent the necessary agreements. By default, that leaves us 
with enforcement at the national level. 

Lael Brainard 

The framework that Dani Rodrik set out is very helpful. I will try to 
give some examples. Market based and coercive responses clearly in
teract with each other. There is often a threat of coercive action behind 
market efforts at solutions. I would like to talk about some of the ex
periences of the Clinton administration on the issue of labor standards. 

The Apparel Industry Partnership is a good case study because of 
the interaction between market based and coercive frameworks. The 
Partnership came about, in part, opportunistically. We .had domestic 
problems in enforcing our labor laws. Even in a rich industrial country 
where there is widespread belief in our wage and hour laws, we only 



spend government resources on 800 enforcement agents to monitor 
nearly 6 million work sites. Even in a context where private rights of 
action are very strong, and where the will to enforce is there, we don't 
put the necessary money into enforcement. That is just the domestic 
problem in the·~pparel industry. The problem at the international level 
is much bigger. 

A variety of people in government had been looking for new mecha
nisms to strengthen enforcement domestically and raise standards in
ternationally. Then came Kathy Lee Gifford. When they discovered 
that her name label clothes were being produced under sweat shop 
conditions, she was suddenly everywhere lamenting what had oc
curred. A variety of factors made it possible to take advantage of this 
moment. There was the continuing threat of coercive action. For ex
ample, legislation comes up year after year to ban imports produced 
under objectionable conditions. That is a real goad to companies that 
would prefer to regulate themselves, and for good reasons since the 
impact of the bans could be serious. 

Moreover, there is polling data to suggest that consumers really 
do care about the issues, that they don't have the information that they 
need to make the selection they want and, according to the data, would 
be wiling to pay more. The President recognized the importance of 
the issue. So, we decided to try for a voluntary approach, bringing 
together different elements in the industry, NGOs, labor organizations 
and consumers, in a way that would take advantage of consumer pres
sures. We asked them to work out a code of conduct and monitoring 
initiative. That initiative has been very hard to get moving. We spent 
a great deal of time convincing companies to come on board. We 
twisted a lot of arms at very high levels; it was tough to pull people to 
the table, and it has faltered at every step along the way. There have 
been intense fights over the labeling issue; there have been fights over 
which standards to include and the use of external monitors. There is 
a huge industry out there. Frankly, we have some of the better people 
at the table, but there are many who just aren't playing yet. This illus
trates how difficult it is. 

The issue of sweatshop labor is much more important internation
ally than it is in the United States. But we don't have the mechanisms 
to enforce standards and shine light on the issues internationally. There 
are no wage and hour inspectors internationally. So we have been look
ing at other mechanisms. We have been trying to get some of the cen
tral American governments like Guatemala to sign on to a voluntary 



code of conduct plus monitoring. Interestingly, the industry associa
tions in some of these countries have adopted codes of conduct, but 
are absolutely unwilling to consider any kind of monitoring. 

We find this approach promising because it brings business to the 
table in a positive.·.way.. On the other hand, it is limited, because it 
requires a lot of information and depends on consumers to maintain 
pressure. That isn't going to work for many industries. 

There are a host of other mechanisms that you can use, in escalat
ing degrees of coerciveness. They are all controversial. I just throw 
them out for discussion. 

We have laws that allow us to revoke trade preferences - that is, 
tariff reductions above and beyond what we have negotiated in the 
WTO. We do exercise those in the case of worker rights. Relevant to 
Bruce Klatsky's experience, there is an active debate as to whether we 
should revoke Guatemala's trade preferences under the General Sys
tem of Preferences (GSP) in order to put additional pressure on the 
government to respect the rights of workers to organize and form 
unions. Beyond revoking trade preferences, we are very wary of im
posing any kind of ban on imports or increase in barriers, in part be
cause we have industries here that might be subject to retaliation, like 
industries involved in genetic engineering or use of hormones for ag
ricultural products - practices that we do not think are problematic. 

In the case of NAFTA, we were successful in creating a mechanism 
for the protection of worker rights. There is a side agreement with real 
sanctions for an entire range of violations, though not all. Most people 
don't realize it. It is, in fact, the most extensive, internationally en
forceable mechanism. It has, however, remained controversial, despite 
the fact that its application to this point has been extremely benign. 
Although the side agreement has had some good consequences in terms 
of allowing unions to form, to date it has not led to sanctions. 

Finally, it is important to note that those who argue for labor pro
tection in trade agreements should also be supporting some of the more 
"carrot" type approaches, like foreign aid to provide alternatives, for 
example, to child labor. 

Doug Cahn 

Three issues come to mind, when I think of inducements to business to 
respect rights: the range of rationales that allow us as businesses to 
view rights as beneficial to the bottom line, corporate cultures that could 



be created to support the implementation of rights, and the role that 
consumers play in creating demand for products made by such com.-

. 
pan1es. 

There is more work that must be done to understand each of these 
approaches. On the bottom. line, I think there is a correlation between 
work place conditions and products, at least generally speaking. We 
should look at other kinds of bottom. line incentives to respect rights. 
In the area of corporate culture, I think there are tremendous opportu
nities for teaching and education, not just for brands and buyers, but 
also for manufacturers who simply don't understand the necessity, 
opportunity, and potential value of managing their businesses in a dif
ferent way. Finally, with respect to the consumers, the survey research 
data is as yet somewhat undefined. There are claims that consumers 
increasingly care, and that caring influences purchasing. I think that is 
true for better educated consumers. This is changing a lot and I'm. not 
sure exactly where it will go as public pressure campaigns increas
ingly target consumers. 

I would also like to say a word about the fourth estate. The media 
has covered and will continue to cover these issues. Allegations of 
"sweatshops" make for good copy. The media will do what is in their 
interest to do and we, as businesses, must learn to manage that, while 
we continue to implement standards and rights through the supply 
chain. But it is important to bear in mind that solutions borne of crises 
are almost never good solutions; they don't provide for the opportu
nity to incorporate the consequential impact that Dani Rodrik has 
stressed. They are constrained by press cycles, rather than by think
ing, for example, about the impact on families of pulling children out 
of factories. I would ask our friends from. the fourth estate to bear that 
in mind as well. 

[Coercive tools vs. market measures; using trade 
agreements to promote human rights] 

Ron Blackwell 

I question the distinction between the market and coercive measures. 
The market is emphatically coercive -you either take the price or you 
are out of business. An executive like Bruce Klatsky might want to do 
all kinds of things, but he operates under real world market constraints. 



Further, we want norms so that coercion does not become sheer arbi
trariness. We want the competing interests in our society to be gov
erned by rules. But establishing rules and thus predictability requires 
special measures. Many of the policies adopted by companies, in
cluding codes of conduct, are implemented under the duress of ad
verse publicity. The U. S. government may be committed but it is not 
sending a powerful message that this is a priority that must prevail. 

If we are going to exercise influence, we have to determine where 
we have the most power. Given its development and economic strat
egy, China needs its trade surplus to finance its desire to modernize. 
We have enormous influence over this, but we are not prepared to use 
it. 

On the second point about enforcement, there is only one party in 
this globalization process that has an unqualified interest in worker 
rights, and that is the workers in these factories. And there is only one 
party in this apparatus that knows and cares about violations - namely, 
the same workers. They don't know their rights; they don't have the 
means to communicate violations, much less the means to redress them. 
Unless and until those workers have freedom of association to be able 
to express their interests and rights, there will not be an adequate means 
for enforcement. 

Norman Dorsen 

I sense a certain word play there. When you say the market is coer
cive, it is true in the sense that you are out of business if you don't 
make money. But that is not the kind of coerciveness that we are talk
ing about. We are talking about government action of a self-conscious 
kind. I will let the economists defend or oppose me. 

Aaron Bernstein 

I have been intrigued by trade agreements and the WTO as a new and 
potentially powerful venue for enforcement. If you look at the NAFTA 
side agreements, workers and their associations have, for the first time, 
the right to complain about specific instances where standards for rights 
were not being followed. But it is still laughed off because it is not part 
of the central agreement. There is no enforcement, no vehicle for mak
ing things happen. If you put some of these standards and rights into 
the agreement- which was lacking in the administration's proposed 
fast track authorization - it might give workers, NGOs and other in
terest groups around the world a mechanism for forcing decision. 

I 



Lael Brainard 

There is a misunderstanding about the side agreements. The fact that 
they are side agreements doesn't mean there are no sanctions. Sanc
tions are pote1,1Jially associated both with the labor and environmental 
side agreements of NAFTA. With respect to the labor agreement, the 
Mexican government would not agree to sanctions for all the rights. 
But the reason sanctions have not been invoked until now is that we 
have had several very successful cases coming through the Commis
sion of the North American Agreement on Labor Cooperation 
(NAALC).* They have not been widely publicized, but they involved 
cases where unions were not allowed to organize. · Without exhausting 
the process, independent unions were eventually allowed to organize. 
These are not perfect mechanisms, but they are a first step that goes 
further than just about any other mechanism at the current time. We 
shouldn't write them off. 

[Protectionism vs. protecting workers; NAFTA, 
WTO and Fast Track] 

Bruce Klatsky 

In my judgment, trade legislation would be the most effective vehicle 
for addressing the problems that we have identified. But the adversarial 
dynamic between labor and business has left a vacuum. The agree
ments have become a stalking horse for protectionists and other people 
who don't want to open up trade. I think this is horrific to the devel
opment of human rights in the global economy. We have to work ag
gressively to find innovative ways to incorporate legitimate human 
rights issues into trade agreements. Until now, the effort has been too 
peripheral to the government negotiators, and too politicized by union 
leaders, some of whom simply use it as a guise to protect their jobs and 
membership in the United States. 

Ron Blackwell 

I think there is a solution to this problem between labor and business. 
In the fight over NAFTA and fast track, there were some people on our 
side who simply wanted to stop trade. There were others, myself in
cluded, who viewed the fight as a strategy for getting worker rights to 

* See Glossary; also referred to as the NAFTA Labor Side Agreement. 



the center of trade agreements. I hope that business doesn't tum around 
after the failure of fast track and try to jam it down our throats. That 
would be a mistake. We now have an opportunity to sit down and 
negotiate a version 'Yhich takes all our concerns into account. 

As far as NAALC is concerned, I wouldn't say it is worthless. I sit 
on its advisory board and have seen many of the submissions. But it is 
not what we are looking for. We need a process with an effective en
forcement mechanism to work into our international trade and invest
ment regime, one that will allow workers to act collectively in a 
non-violent way when they decide it is necessary. If business would 
join us and approach the administration, we would persuade half of 
those Democrats who voted against fast track. There is a standing of
fer. 

Bruce Klatsky 

Yes, we have allowed these issues to block free trade and open mar
kets. At the end of the day, the market will provide for the evolution 
of these societies; that is something we all want. I want to emphasize 
the need for someone who can provide a driving force in the govern
ment to address these issues and insure that they do not detract from 
negotiations to open markets. 

Dani Rodrik 

What you two are saying is perfectly compatible, but it seems that you 
have different objectives. Bruce Klatsky is worried about the develop
ment and status of workers in the exporting countries while Ron 
Blackwell is worried about those of workers in the United States. 

Jack Sheinkman 

The perception that many people have about labor is inaccurate. I was 
a member of the AFL-CIO committee on trade during the negotiations 
on NAFTA and WTO. Our concern was not only about protecting 
American standards, but giving foreign workers the opportunity to 
join a union and raise their standards. In the United States, after World 
War II, a large percentage of workers organized and there was a rapid 
rise in the standard of living. As for NAFTA, when Salinas met with 
the advisory committee ·on trade, he was the one - we were told by 
the U. S. Trade Representative - who opposed worker rights in the 



agreement. Apparently, he was worried about losing jobs to the rest of 
Latin America and the Carribean. 

With WTO and NAFTA, we have been losing ground. As Aaron 
Bernstein pointed out, the side agreements don't work. Not only is 
there nothing ·on labor rights in the WTO, it actually took away one of 
our useful bilateral measures. Under Section 301 of the Trade Act of 
1974, you had a right to file a complaint with the Department of State 
with regard to a country that was violating labor rights. And the United 
States could take effective action. The Dominican Republic was forced 
to change the conditions in their free trade zone. We even had the 
support of the government. Now, Section 301 no longer applies under 
the WTO. 

Until now, there has been only opposition and not partnership from 
the business community. The two main opponents to labor rights in 
NAFTA, the Business Round Table and the Chamber of Commerce, 
told the President and Congress that if NAFTA and WTO were to be 
enacted with labor rights, they would oppose it. They made it very 
clear. 

Michael Posner 

The U. S. appears to be vacillating on the question of linking basic 
worker rights to trade. On the one hand, they send representatives to 
the Singapore meeting of the WTO and talk about a social charter. On 
the other hand, they want no social clause or discussion of labor rights 
in the fast track authorization. Last summer, after the WTO passed the 
buck to the ILO with respect to these issues, the head of the ILO tried 
to fashion a response. But it is still not clear where the U.S. leadership 
is on that position. There is a need for leadership and consistency in 
the international context. There is a need for a high level strategy that 
is pushed by the business community, and led by the administration to 
find a way to integrate these issues into these various international 
bodies. I think there is an opportunity. 

Lael Brainard 

The President believes strongly that core worker rights have to be pro
tected at the international level. There is a lot of similarity between 
intellectual property and labor standards, but it is also worth remem
bering that it took a·long time to convince developing countries that 
intellectual property protection was in their self-interest. We took baby 



steps along the way. We want to see labor standards advanced in in
ternational institutions but we are unable to achieve our full objectives 
in the WTO because we have been a fairly lonely voice. Over time, we 
need to go back and argue for the inclusion of these subjects in the 
WTO and build support more broadly. 

Then there is the question with fast track. Would we like to have 
labor standards in the core of our fast track authority? Yes, but we can 
accomplish the same goals with side agreements. The reality is that 
the United States has an incredibly open economy already. So by re
jecting fast track because it is not perfect we do the greatest harm to 
ourselves. If we come back and get a perfect fast track, it will have 
been a great experience. But if we get nothing, we, who are the engine 
behind world trade liberalization, will be sidelined to our detriment. 

Michael Posner 

When disputes over intellectual property arose, there was a tremen
dous interest among the companies that produce compact discs, mov
ies and so forth, to deal with the issue. Through partnership between 
business and the government, the United States developed a policy for 
advancing an international standard to address the problem of intel
lectual property in China, among other places. Why don't we have a 
business-government partnership dealing with questions of basic la
bor rights or basic human rights and, more importantly, how we can 
develop one? 

Debora Spar 

I can suggest a simple answer to Michael Posner's provocative ques
tion. There is political action on intellectual property because it is in 
the interest of American corporations, and it is not necessarily in their 
interest to get labor standards. Government has not acted in the area 
of labor rights because there is not enough political pressure yet. There 
are two ways to respond. One is that you continue to work from the 
so-called labor side to provoke the government to act. I do not think 
that is going to work. The other is to work from the private side and to 
pull corporations into the process because they have the power to make 
government work. 



[Collaboration among business, labor and human rights 
NGOs: the Apparel Industry Partnership] 

Bruce Klatsky 

Part of the problem we have in sitting down with labor and the human 
rights movement is that there are those among them who don't feel 
that business should be an equal partner. That is a difficulty with the 
Apparel Partnership, though it is symptomatic of other initiatives. I 
wish that those in the labor movement and the human rights move
ment would acknowledge that we are equal partners and need a level 
playing field. One doesn't need to be more powerful than the other to 
create positive results. 

Doug Cahn 

I agree with Bruce. In order for the Apparel Industry Partnership to 
succeed, labor and human rights groups must acknowledge the con
straints on business and be comfortable working within these con
straints. Business is not all powerful. To the extent that antagonisms 
persist, they limit the initiative to only the few who are willing to par
ticipate. 

Michael Posner 

The Apparel Industry Partnership is potentially a significant initiative. 
But, again, the administration has to play a bigger role. There are eight 
companies at the table, six of them relatively large. There are no retail
ers - Walmart, KMart, Sears are not there. I don't have a sense that 
there is a strategy - public or private - to ratchet up the pressure on 
these companies. Apparently, the White House Christmas tree is 
adorned with ornaments from different apparel makers, none of whom 
are part of the initiative. That is a tiny example, but it is indicative of 
the problem. Nike is one of eight companies at the table, as part of the 
Apparel Industry Partnership. At the same time, they are getting 
skewered in the press. Relative to Kmart and Walmart, Nike is doing a 
lot. And yet, I don't see a national governmental strategy asking: "How 
are we going to help those companies that are taking a risk?" And, on 
the other hand, "What is it going to cost the companies that don't come 
to the table?" 



Norman Dorsen 

Is it utopian to imagine business engaged in promoting human rights 
together with labor and rights groups? Can reasons of principle or 
diverse elements of self.:-interest induce businesses to do the sort of 
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things that we think are desirable? What would those not represented 
at this round table from the Fortune 500 be saying? Perhaps it is better 
that they are not here. There is an advantage of talking things through 
with a group that is not so polarized. But perhaps at the next meeting, 
or the one after that, we should be talking with them. 

Ron Blackwell 

It is not just the big companies, it is the international institutions. Un
less we can change the international structure of governance in the 
global economy, whatever we do with the Apparel Partnership or codes 
of conduct is limited. 

I noticed that during NAFTA, there was perfect class solidarity in 
the business sector. I was very admiring. In this round of fast track, 
there was a difference. Some of the businesses said, "What is the big 
deal? Why not include core labor rights?" l take that as a very prom-

[Effecting changes: the rule of law and 
rights of association] 

Li Lu 

I wear two hats. I am a human rights activist, but also a business man. 
I would like to express a business view of China. There are basically 
three kinds of business investment in China: outsourcing, big strategic 
multinational investment, and entrepreneurial project investment. With 
very few exceptions, most everybody I know is losing money. This 
market might fail. All the problems that we have recently been seeing 
in Southeast Asia are magnified in China. Because it is a closed soci
ety, there is no way that market forces can reveal the problem. Take the 
example of the banking system, where there is $200 billion in back debt 
and only $5 billion in equity. Now, because of the problems in South
east Asia, foreign money is going to slow substantially. The banking 
system is completely tied up with the state sector, two thirds of which 
is losing money. 



The other half of the economy is dominated by the non-state sec
tor which is dynamic and high growth, but doesn't have any credit. 
All the credit is tied up by the state sector businesses. They are there
fore dependent on the foreign flow of money. Given this and the fear
inspired panic·inSoutheastAsia, the Chinese economy might be in for 
a very difficult period. 

It is not only important, it is urgent for the business community to 
do something about it, to set up some predictable structure that can 
incorporate the rights of workers and freedom of association, and en
courage the existence of civil society at multiple levels. Unless you do 
that, I don't see serious investors staying in China. 

Jack Sheinkman 

We should be looking to the pressure that can be exerted by other coun
tries and by the multilateral institutions like the IMF and the World 
Bank. When Portugal and Spain wanted to become part of the Euro
pean Union following the demise of their dictatorships, the European 
Union placed certain conditions on them. This included not only rights 
like freedom of association but the labor standards that we have al
ready discussed. In the U.S., we have done the same thing, to a certain 
extent. Through USAID, we will not provide aid to any country that 
does not protect worker rights. Shortly after the Clinton administra
tion took power, Congress passed a bill prohibiting the Inter-Ameri
can Bank from making loans to a country if it doesn't respect labor 
rights. We've also instructed our representative at the IMF to pursue 
the same policy, though we haven't yet succeeded in having it adopt 
the policy of the Inter-American Bank. With countries like Indonesia 
and Malaysia looking for aid from the IMF, there is no reason why it 
can't tell them they have to implement the rights and standards that 
we have been talking about. 

Debora Spar 

Let me comment on Li Lu's point. I did some work a few years ago on 
the Russian oil market. This is one of the classic high risk, high reward 
situations that business people tend to love. At that time a lot of people 
whom I spoke with adopted the cowboy mentality, saying, essentially, 
that they liked the fact that there were no rules. But it turns out to be 
pretty hard as an outside investor to affect the rules of a large, chaotic, 
and evolving system. One could argue that rules are being written in 



Rus~ia, but probably not by the sectors of the society that we would 
like to see involved. The foreign investors are getting out of there. No 
one is making money in the Russian oil sector except the service firms 
who were smart. The government is not writing the rules. So who is? 
The mafia? 

This is what makes me nervous when we say that corporations or 
outside governments can play a role in creating law for another state. I 
don't think that Russians are listening to many outside forces, with the 
possible exception of the multilateral organizations. One of the few 
voices that is being listened to in Russia, Indonesia, or Vietnam is from 
the Bretton Woods Institutions: the IMF, the World Bank and the IFC. 
These organizations have huge amounts of leverage. The IMF reli
giously tells everybody what they should do and they are listened to. 
Although I am not a big supporter of the IMF, they are another pres
sure point to bring into the discussion. Internally, human rights has 
become a major issue, at least for the World Bank. The question of the 

- extent to which it should incorporate human rights and environmen
tal concerns is splitting the bank. That is another piece of the puzzle. 

Michael Posner 

In the last five years, the World Bank has gone through quite dramatic 
change. After keeping its blinders on about human rights, it has be
gun to take a broader view. We have to recognize that shift. There is 
now a pilot project on how to advance the rule of law in Latin America. 
There are various World Bank initiatives underway or on the drawing 
board that would look at developing the legal system in different coun
tries, like Russia. A lot of loans for big industrial infrastructure projects 
were going down a dark hole. Based on bad experience, the World 
Bank finally, reluctantly came to the conclusion that the rule of law is 
something it should be addressing. 

Though the Bank is now very keen on participation, it remains 
very closed. One of the things that ought to be on our agenda is how 
to open up the Bank's own process. When the Russian law reform 
proposal came from the World Bank, we translated it and sent it to 
about 20-30 Russian NGOs - the people most likely to deal with law 
issues. None of them had ever seen it, and the World Bank went crazy 
when it learned that we had given its project proposal to, of all people, 
Russian legal experts. 

As regards intergovernmental organizations, Russia and a num
ber of the central European states are now a part of the Council of 



Europe. The Council is the single most effective inter-governmental 
body addressing a rights agenda in the world. It represents a model 
that we should be trying to replicate. The Western European states 
have, for a long time, dealt with issues of rights, including labor rights, 
communally.· 'This is the model we should draw on. 

Li Lu 

The blow-up in Southeast Asia offers an opportunity to put these is
sues on the table. The IMF assistance package to Indonesia has broad 
implications. There are anti-corruption provisions which break the link 
between the Suharto family and the banks, and undermine the linked 
family dominance. Combining that with the anti-bribery treaty, we 
may see a new direction. Secondly, there are extensive disclosure re
quirements. That also has ramifications for the rule of law. 

Robert Kapp 

I have three simple questions, one of which is meant to be provocative. 
How is the rule of law introduced into another country? Second, 

how are worker rights introduced into another country? Third, what 
could the rest of the world do in response to our failure to live up to 
our own legal and ethical commitments at home? How, for example, 
can the international community rectify the perversion of American 
democracy caused by the corruption of the political campaign process 
which, by the way, the executive branch and one of the world's great
est deliberative bodies have failed to do? 

Michael Posner 

On the rule of law point, we cannot introduce it into another society. 
We don't have to. Every society is grappling with these issues in its 
own way. What we can do is to reinforce that process on three levels: 
First, strengthen the capacity of local people who are trying to raise 
these issues in a principled way in their own society. Give them infor
mation, resources, protection and space. That is probably the most 
important thing. 

Second, we should be reinforcing the utility of international norms 
and standards that are incorporated into the various UN and regional 
agreements. One of the reasons that the United States government is 
not a very effective advocate on human rights is because the U.S. gov
ernment doesn't exactly live by the rules. We have been slow to ratify 



treaties, and we often do with multiple reservations. People elsewhere 
believe that we think that there is one set of rules for us and another 
for the rest of the world. We blame Jessie Helms for that because of his 
role on the Senate Foreign Relations Committee. But, in fact, the Clinton 
administration doesn't make it a priority either. That is a problem that 
goes to the foreign perception that we are dictating and not receiving. 

Third, we need to exercise government pressure in appropriate 
places - both with carrots and sticks. Aid programs should be care
fully directed to advance legal institutions. Legal aid, for example, is a 
subject for the Chinese right now. But we need to use the stick as well. 
There has got to be a clear expression of concern and appropriate ac
tion when a law based system doesn't develop in areas that we think 
are key. 

Henry Steiner 

Bob Kapp's third question captures much of what has been underly
ing the discussion. We now have a number of voluntary codes within 
given industries, and we can expect more. The fights will be over m_oni
toring, independent auditors, publicity as a sanction, and so on. All 
this strikes me as analogous to the willingness of states to ratify hu
man rights treaties but to fight vigorously over the institutions or pro
cesses that aim at enforcement, compliance. That's where the bite may 
really be, where the rules really do threaten ideas of sovereignty be
cause they are backed by institutions or processes. 

Perhaps the "hegemons," like the United States and China, will 
never truly give in to international enforcement. The United States, for 
example, has been willing to sign up on a fair number of human rights 
treaties, but it remains extremely cautious about accepting-powers of 
enforcing institutions and the processes to which this country will sub
ject itself equally with others. China seems to be of the same mind. 
Agreeing to norms may be OK, but institutions or processes for their 
enforcement really put a much tougher challenge to notions of sover
eignty. 

Norman Dorsen 

I wouldn't characterize the problem for the U. S. as one of enforce
ment. It has to do with public opinion or national ethos. We have a 
particular way of viewing our institutions vis-a-vis international insti
tutions that is a function of U. S. history, our physical separation and 



lack of dependence on other countries, among other things. That will 
only change -· if it does at all - out of national self-interest, as it has 
in Europe. 

Michael Posner 

Bob Kapp suggests that confronting China on human rights is akin to 
foreign interests coming here to reorient our political system. I would 
make a sharp distinction between the two. It was Ronald Reagan who 
turned the debate from human rights to promoting democracy, when 
he spoke about democracy before the British parliament in 1982 and 
then created the National Endowment for Democracy. We do a lot of 
intervening into political processes abroad that is questionable. I have 
real questions about our setting up elections in Bosnia, for example. 
On the other hand, in connection with China, we are talking about 
international human rights standards applicable to everyone - no tor
ture, no forced labor camps, no prohibition on freedom of association. 
You could reach these issues without intruding on national sovereignty 
or attempting to change a country's political system. This is an impor
tant distinction. 

Henry Steiner 

I disagree. All human rights are intrinsically and deeply political. All 
affect the organization and control of power, though to different de
grees. If you give up the right to torture, you lose a useful tool of 
repression. If you grant equal protection, the entire power structure 
may change, as in South Africa. Rights of association lead naturally to 
political parties. And so on. But within these understandings, states 
and NGOs are always drawing lines about what states do to apply 
pressure, all influenced by what they think they can achieve. We don't 
say to China: have periodic genuine elections or we'll cut off trade. A 
broad demand for free association throughout China would go a long 
way toward making political elections possible some day. A" demand" 
for such freedom backed by economic threats would surely intrude on 
China's notions of its sovereignty. These are partly matters of practical 
politics, of what is realizable, and partly a matter of establishing pri
orities among rights. 



Robert Kapp 

My question was obviously inflammatory. The rest of the world doesn't 
have a prayer of making a difference to the way we resolve our prob
lems, even somethi~g as fundamental as the faltering of our basic in
stitutions. If the PRC; the Finns, the Turks and the Kenyans threw money 
into a newly established, tax-deductible 501(C)(3) nonprofit organiza
tion called "The American Society for the Elimination of the Corrup
tion of our Democratic Principles," that society would face quick 
government scrutiny and might fall on its face as an agency of foreign 
intervention. 

[Bilateral relations and human rights; the case of China] 

Robert Kapp 

I would like to make a comment that relates to bilateral government 
relationships. In the case of a relationship with a large, powerful and 
highly bureaucratized, centrally dominated state with a quasi-market 
economy - which shall remain nameless - the government-to-gov
ernment relationship is crucial to implementing any coercive measures 
to protect human rights or worker rights. If the two governments are 
at odds with one another, you can kill any possibility that national 
level, coercive efforts will change behavior on rights. Therefore, I think 
we have to add the question of how to develop a more fruitful and 
cooperative relationship between countries in order to address a range 
of national objectives, including the improvement of human rights. 
Without an effective relationship between the United States and, in 
this case, China, it isn't possible to anticipate serious progress on the 
front that we have been discussing. 

Michael Posner 

Without question, the stronger the U. S.-China bilateral relationship, 
the easier it is to exercise influence. On the other hand, there are al
ready many opportunities to raise substantive rights issues that are 
not used. To say we should enhance the relationship first, and then get 
to the content on human rights, means we will never get to human 
rights. 

In other areas like intellectual property, nuclear arms proliferation, 
or many of the other issues on the agenda, whatever the stage of the 



relationship, there is somebody in the government thinking full time 
about how to advance our objectives. When Westinghouse wants to 
sell a reactor, there is somebody in the U. S. Trade Representative's 
office whose job is to figure out how to resolve the impasse. It is a 
federal government priority and it gets done. There is no comparable 
"czar" in the human rights sphere. 

In reference to what Lael Brainard said about government priori
ties, we have been pushing for the U.S. government to raise freedom 
of association with the Chinese authorities. In a broad sense, it is U.S. 
government policy to promote freedom of association around the world, 
except in China. It is not the only exception, but it is an important one. 
On this issue, there is simply no one within the government pushing 
the human rights agenda in a disciplined and aggressive way within 
the government. If the government is not doing it, it is hard for indi
vidual companies to play a constructive role. Occasionally we get a 
Bruce Klatsky who says, I'm going to go do something on my own. 
But the Chinese government needs to feel sustained pressure on this 
. 
issue. 

Lael Brainard 

We have a small number of high priorities with China and human rights 
is always on this short list. There may be disagreements about the 
approach, how public and confrontational to be, but we always main
tain pressure on these issues. We have also been working with the 
business community to develop codes of conduct, which I am sure 
you are familiar with. 

Michael Posner 

But the administration doesn't have a senior person with the means to 
move the White House or even the Commerce Department on these 
issues. It can't be the Assistant Secretary for Human Rights. He has 
been marginalized on the question of China. His office has raised free
dom of association for several years and it has been rejected. There are 
a few items on the human rights agenda which administration offi
cials tick off each time - a handful of dissident cases, and access for 
the Red Cross, for example. It has become a ritual for both sides; you 
could write up the script. To me, a fundamental flaw in our human 
rights policy toward China is that it is not being raised consistently by 
senior U.S. officials across the government. 



Lael Brainard 

On the China front, I don't think there is a disagreement about what 
we are trying to achieve. The disagreement is about the tools we use. 
Do we cut off trade ":"ith China? Is this something where we are will
ing to take the costs"?·· We could cut off all of our trade with China and 
end up marginalized in China's development. I'm not sure that this is 
what would happen, but I do think we need to be careful. We may not 
get the results we are looking for. I want to suggest that these are 
actually very complicated decisions. 



Session Four: 
Looking to the Future 

Henry Stein~;r (chair) 

The purpose of this fourth session is to revisit some of the themes that 
we had discussed, with a view towards future action. Assuming a 
general commitment to realizing the core rights that we have discussed, 
what strategies might be envisioned for the coming three to five years? 

For example, I think it will be problematic with respect to coun
tries like China for the U.S. to take on the right of association in gen
eral- for the reasons that I have previously raised -but it might well 
be productive to make progress by targeting different expressions of 
the right. I would view the business penetration in many countries 
where the right is denied as an opportunity to advance it in the context 
of the workplace. 

Another entry point for the right to associate might be religious 
freedom. This is a controversial area, in the way that it has been ad
dressed so far in the United States. But it is an example that has tre
mendous popular appeal in the U. S. and elsewhere. Preventing 
association in houses of worship, collective meetings and advocacy 
might produce a reaction that would lead to an alliance here among 
powerful faith groups, NGOs and others. Thus, one strategy would be 
to promote domestic coalitions that take a goal such as association for 
religious purposes, and combine different points of leverage, different 
interest groups in this and other major countries. Such groups could 
put pressure on their governments to act, and generally give publicity 
to these issues. 

Another focus of attention for labor rights might be the interna
tional NGO community. The work of international NGOs is here at its 
very beginning, with the efforts by the Lawyers Committee and ex
amples like Human Rights Watch in Guatemala. There is a slow in
crease in the number of NGOs concerned with economic and social 
rights. There should be efforts to get international NGOs committed 
to this area of work and to give it their characteristic publicity. 

NGOs could also address the UN Commission on Human Rights, 
which, with all its weaknesses, is the premier UN body to address hu
man rights issues. It has rarely dealt with business and human rights, 
though its mandate clearly extends to these issues. 



I would be curious to know what we can propose for the IMF or 
the World Bank. How do we deal with structural adjustment programs 
that have frequently undermined the kind of progress that we are dis
cussing? Some such programs have not looked benevolently upon la
bor associations. Should there be intensive lobbying of international 
financial institutions to reverse some of their positions, and to stress 
more pluralism and diffusion of power in developing countries, in
cluding through labor associations? 

Debora Spar 

I would propose a process rather than particular solutions. We want a 
race to the top. We need to address the free rider problem in order to 
prevent large groups of countries or companies from acting in a way 
that pulls the standards down and leads to a race to the bottom. We 
need a strategy of collective action. The activist NGO groups must at 
some point get together and speak with as unified a voice as possible. 

We need to pull and squeeze the private firms into the process as 
well. I think the power lies increasingly in the private sector as well as 
in the international contacts. Multinationals, by definition, are inter
national entities. National governments, by definition, are not. 

The next step up is to embed norms and standards in national leg
islation. Ultimately, this is where enforcement lies, not with the private 
firms. There, again, because of the free rider problem, the United States 
cannot do it on its own. As long as there are powerful outliers like 
China, the problem does not get solved. 

When I get most idealistic, I believe the solution will be a multilat
eral process, eventually through the WTO or whatever is around ten 
years from now. I don't think it can start at that level. The ILO is not a 
particularly powerful institution. I think you have got to get the pri
vate sector and then national governments together and then bring it 
to the international level. That is the process that has occurred in other 
areas like security regulation. You get private law spilling over to na
tional law. Then, when the U.S. twists arms and cajoles allies, you get 
international agreement. That is a fairly powerful process. 

Norman Dorsen 

Earlier, it was noted how brand companies are those that are most sus
ceptible to pressure. I think we need to use that leverage. It is impos
sible to focus on all companies at once and there is a danger of being 



over-broad. The campaign has to be focused on selected companies. 
This was done during the civil rights movement. Targeted embarrass
ment can be very effective. I don't see why we -the Lawyers Com
mittee, for ex~_mple - couldn't write a letter to the President and 
politely remind him of his support for the Apparel Industry Partner
ship and then note that the companies that participated are not the 
ones he has honored. Then, I would send the letter around to the other 

. 
companies. 

Ron Blackwell 

I am not very sympathetic to a strategy that doesn't focus on where the 
power lies in our society. All the NGO activity in the world is simply 
marginal unless it focuses on the places of power. I would start in the 
private sector, though not stop there. We have to "pave the high road" 
at the same time that we develop means to block the low road. The 
leaders who are prepared to run their businesses with respect for basic 
rights ought to see us as an opportunity and not a threat. But compa
nies committed to low-road strategies ought to feel the heat of our public 

. 
campaigns. 

The success and direction of this ultimately depends on public au
thority, because the free rider problem has to be foreclosed. If we suc
ceed in moving private business with the help of other social groups, it 
allows the government to play a more powerful role. 

Dani Rodrik 

I would like to talk about how to pitch these issues to national govern
ments. I agree with Debora Spar that it is going to be national govern
ments who are left with the enforcement. Governments are more and 
more feeling the pressure to compete. It seems to me that human rights 
as good economic policy in a globalized world is exactly the right pitch 
to make. There are real reasons and good empirical evidence to under
score that human rights is good economic policy. This argument opens 
the way for powerful institutions like the IMF and the World Bank to 
bring these concerns to developing countries. To some extent this is 
happening through issues like the rule of law, governance and corrup
tion. These kinds of issues have already been brought on board in the 
Bretton Woods institutions. Thinking about labor and human rights 
there has been changing. A few years ago the World Bank Develop
ment Report was on labor markets and institutions. It included what 



many people took to be an outrageous statement, namely that unions 
are good for economic performance. It shows recognition that labor 
market institutions - worker rights - could be good for economic 
performance. 

There is a correlation between civil liberties and where multina
tionals tend to go. It goes back to the point that Li Lu was making. 
There needs to be a correlation with the rule of law, to some extent. 
Multinationals want to be in places where there is a certain amount of 
predictability, a certain amount of basic standards. There is evidence 
that countries with these kinds of rights actually tend to be better at 
providing institutions of conflict management in the society. These 
institutions are tremendously important in a globalized economy be
cause the economy is constantly throwing up shocks to the national 
economies. These shocks and the distributional costs have got to be 
managed. If you don't have good institutions of conflict management, 
you are disadvantaged in a global economy because you cannot un
dertake the kinds of adjustments. There are reasons to believe that 
many of these rights that we are talking about are actually instrumen
tal in that process. I am looking at this in an instrumental way, but our 
idea is to get national governments to behave in this way. 

I think there is a very strong case being made for selling human 
rights as good economic policy. Having said that, I think you also 
have to be very careful about what not to include. Of the three specific 
issues that we discussed, there is good reason to include freedom of 
association. I am prepared to make the case on the basis of economic 
arguments, quite aside from its intrinsic worth. I am not willing to do 
the same for the notion of a living wage or for a child labor policy. I am 
less certain about the child labor than the living wage. I am certainly 
not prepared to say that a uniform policy is necessarily good. These 
would be the caveats. 

Henry Steiner 

I agree with Dani Rodrik, that rights advocates only hurt themselves 
by staying within a purely rights rhetoric that purports to be aloof to 
consequences. "Let justice be done though the heavens may fall." It is 
interesting that a lot of economists - as I read Dani Rodrik, Amartya 
Sen, UNDP economists, and others - make arguments that all rights 
advocates could easily accept, even if those statements are not in the 
idiom of rights. Economists talk of tapping into the resource of women's 



work as a benefit for development, and of the importance of educating 
girls. In many settings, that may be a far more potent argument than 
stressing everyone's right to education. My hope would be that at 
times economists might lean over and talk of some things as absolutes. 
Then we would have a shared discourse across the board. 

Robert Kapp 

First, remember that you can't have linkage in only one direction; it 
goes both ways. If you demand that human rights be integral to trade, 
then the trade community has the right to make demands on you. 
Businesses that are willing to sit down and talk with you might even 
have some views about how the human rights community or labor 
community might want to change-its behavior or its arguments. It is 
assumed that business is all powerful. It is not. 

Second, as has been hinted at already, you catch more flies with 
honey. Keep your eyes open for ways in which business can look good. 
CEOs hate looking bad. Though they may not give in to threats of 
embarrassment, there is a lot to be said for emphasizing the positive 
things that companies have done. 

Third, you can't work on international human rights or trade or 
law or international anything without having a functional fluency with 
the country you are talking about - how it lives, acts, speaks and be
haves. You can't sit around at Harvard and talk about rights of asso
ciation in Kenya or China. 

Doug Cahn 

In order to think about how to be effective over the next three to five 
years, we have to look back to where we were three to five years ago. 
The answer, as to relationship between business and human rights, is 
that we were almost nowhere. There were a couple of codes of con
duct; companies had begun to think about the question. When we set 
about in 1992 to develop a code of conduct, I flew to San Francisco to 
talk to Levi Strauss, because they were one of only a very few. Now 
there is vast activity. I believe the most valuable thing we can do is to 
bring human rights to business. Over the coming years, we should 
inform business, help business learn and think about these issues. We 
need training programs. We need to know how to create informed 
work places. 



Lael Brainard 

I have no grand vision, but I want to raise a point that has been largely 
overlooke~. Earlier, Ron Blackwell spoke of paving the high road while 
blocking the low roa~, but not in terms of resources that we are willing 
to commit to that process. The extent to which the U. S. is retreating 
from its commitment of resources, both internationally and domesti
cally, is troubling. 

One of the reasons that trade is so contentious is that we are trying 
to use it as the sole instrument for all of our international aims. We use 
it in a small measure for positive things - special trade preferences 
that we give some developing countries - but for the most part it is 
simply a negative means. We take away. The reason that we spend so 
much time on. trade is that we have very little money devoted to inter
national institutions. At the same time that we are trying to use the 
IMF and the World Bank to do more to advance our values, we are 
deeply in arrears to all of these institutions to a point that is embarrass
ing, and fundamentally undercuts our ability to pursue our interests. 
Those in the advocacy community frequently don't make the link. We 
have people decrying the conditions in maquiladoras along the bor
der. True, people are living in hovels without environmental protec
tions. So human rights advocates may recommend that we cut off trade. 
Maybe we should be transferring some resources. Maybe there are 
some things that we could do on the positive side. 

Domestically, this is also the case. We have a very strong constitu
ency _that is in favor of trade. But every economist will tell you that 
trade has serious distributional consequences. Yet, the same constitu
ency that will benefit most from trade is not calling for a tax raise or for 
spending more on education so that people can better compete in the 
global market. Where is the willingness to be taxed to pay for trade 
adjustment assistance? 

Ron Blackwell 

I agree that we need a commitment of resources - aid.in addition to 
trade. But the reason that you are not getting the political support for 
either is that people don't think the global economy is working for 
them. You may have created 400,000 jobs last month, but the vast ma
jority of workers in America are falling behind. If there are net benefits 
from trade, then we ought to compensate the losers. We can afford to 
do that, but we don't. And we don't show concern in the rules of trade 



and investment that concern the same people. The point is one that 
Aaron Bernstein raised the other day: either this global economy will 
work for everybody or it is not going to go forward, at least insofar as 
there is a democratic process involved. There are too many people left 
behind. ···· 

I think the business community must get more engaged on these 
. 
issues. 

Dani Rodrik 

As Lael Brainard says, trade creates losers as well as winners. That is 
exactly why we have to compensate them. Is the labor movement ready 
to exchange a true compensation program - a real trade-adjustment 
assistance package that is designed to work - and go easy on the ba
sic worker rights? The real issue is that workers at home are being 
hurt by trade. 

Ron Blackwell 

Since the 1960s, every administration has promised worker assistance. 

Dani Rodrik 

You are absolutely right. And the labor movement has a lot of reason 
to be suspicious of any promise that future assistance is going to work. 
But are you willing to accept the principle - I would-like to under
stand where the interest is really coming from. If the interest is really 
to protect domestic workers, then a lot more energy has to go into think
ing about trade adjustment assistance, about which the administration 
came in much too late. But I didn't see the labor movement involved. 

Ron Blackwell 

There are losers, as well as winners. The point is to take some of the 
net social gain that we believe in and direct it towards helping people 
who are losing. These are people who are least able to help themselves 
and least deserving of being losers. In any case, it is a net economic 
loss for the country. 



Aichael Posner 

Ve are facing a different world in terms of trade and aid. A couple of 
nonths ago, the New York Times reported that development aid in 1990 
- including U. S. foreign aid, Japanese ODA, UNDP, etc. - totaled 
iomething on the order of $60 billion from industrial states to south
~rn states. It is now down to about $55 billion. At the same time, 
)rivate investment from the North to the South rose from $35 billion in 
L990 to $250 billion in 1997. It transforms the paradigm that the hu
nan rights community has operated on. What do we do about human 
rights in El Salvador? Well, in 1983 U. S. bilateral military and eco
nomic assistance programs were used by the Salvadorian government 
to violate rights. In effect, U. S. aid was giving guns to people who 
were shooting nuns and priests. A decade later the U.S. has effectively 
ended its foreign aid program, except for a handful of countries. It 
was built on the premise of supporting our allies in the struggle against 
the Soviet Union and her allies. 

How do we recreate a consensus around foreign policy, one that 
includes human rights and worker rights? Is there a way to build popu
lar support to develop human rights programs, not just to punish states, 
or indeed the workers and families who live in them? What can be 
done to advance the enterprise, using government as a vehicle to pro
vide the carrot that Lael Brainard is talking about? 

As far as the multilateral agencies are concerned, Henry Steiner 
referred to the UN Human Rights Commission. Within the UN there 
may be better places to start the discussion. We ought to be taking a 
more comprehensive view of the UN. We probably ought to start 
with the UN Development Program. We ought to ask what the UN 
human rights strategy is for the United Nations as a whole. How do 
we strengthen it, support it financially and build a public consensus in 
this society where it is very weak? And how do we make human rights 
part of a global strategy for development and bring in institutions that 

· don't view themselves as human rights institutions? 
Related to that is the term human rights. It is often a turn-off. It 

has a lot of baggage. That doesn't mean that you abandon the prin
ciples, but it may not be the right way to get into the discussion. It is 
not necessary to start the discussion by telling states how to respect 
human rights. 

In this meeting, we have not been talking about some of the worst 
case scenarios. We should not forget Shell in Nigeria, Unocal in Burma, 



Freeport-McMoran in Irian Jaya. These are some of the worst situa
tions - and the Freeport example deserves more attention than it gets. 
We shouldn't expect business to take leadership roles in campaigns for 
human rights .. On the other hand, where - and I would cite Freeport 
as the most egregious example - a company is in direct collusion with 
a government and an army causing serious rights violations, the com
pany has to be held accountable for its actions. Pressure must be brought 
to stop what is going on. 

Finally, our energies should be focused on change from within. 
Societies change because people in those societies want them to change. 
But to be a part of that process, there has to be an openness to allow the 
free flow of ideas and allow a process to go forward which, in some 
countries in the world, is impossible. This is also a part of our chal
lenge, as we look five to ten years forward. Give everybody a chance 
within their society to be engaged in the debate and my sense is that in 
every society there will be a move towards what we are calling an 
improvement in human rights. 

Our experience has been that most members of the business com
munity are less than enthusiastic about coming to the table with us. 
We welcome the chance to have discussions like this one. We are open 
to the notion that it would be a reciprocal discussion. We are open to 
talking about anything that the business community wants to bring to 
the table. 

Henry Steiner 

Those were good thoughts to close our meeting. My thanks to all par
ticipants for this engaged discussion. 



Annex I: 
Glossary of Abbreviations and References 

AIP 

CEP 

GSP 

ICCPR 

ICESCR 

ILO 

Apparel Industry Partnership - a coalition of busi
ness, labor, consumer and human rights groups estab
lished in 1996 by President Clinton and Secretary of 
Labor Robert Reich to develop industry-wide labor 
standards and monitoring procedures for the apparel 
industry. (See text of agreement at www.lchr.org/ 
sweatshop/ aipfull.htm) 

Council of Economic Priorities - a public service re
search organization dedicated to analysis of the social 
and environmental records of corporations. The CEP 
has developed standards referred to as SA8000 to serve 
as a common framework for monitoring social account
ability. (See www.cepnyc.org/) 

Generalized System of Preferences - a program for 
import advantages (19 U. S. C. A. § 2461 et seq. 1998) 
that restricts preferences, inter alia, where countries 
fail to respect "internationally recognized" worker 
rights, including rights to association and collective 
bargaining. 

International Covenant on Civil and Political Rights 
- the major treaty covering civil and political rights. 
Part of the "International Bill of Human Rights" (to
gether with the UDHR and ICESCR, below). (See 
www.unhchr.ch/html/menu3/b/a_ccpr.htm) 

International Covenant on Economic, Social and Cul
tural Rights - the major treaty covering economic and 
social rights. Part of the "International Bill of Human 
Rights" (together with the UDHR, below, and the 
ICCPR, above). (See www.unhchr.ch/html/menu3/ 
b / a_cescr.htm) 

International Labor Organization - multilateral orga
nization concerned with labor issues, based in Geneva, 
Switzerland. (See www.ilo.org) 



ISO 

MFN 

NAALC 

NAFTA 

UDHR 

UNDP 

USAID 

WTO 

Standards developed by the International Organiza
tion for Standardization. ISO 9000 concerns primarily 
"quality management" while ISO 14000 concerns en
vironmental standards. (See www.iso.ch/) 

· •· · Most Favored Nation - highest status of treatment in 
trade and investment treaties. 

North American Agreement on Labor Cooperation 
(January 1, 1994)- often referred to as the Labor Side 
Agreement to NAFTA, below. (See www.naalc.org/ 
index.htm) 

North American Free Trade Agreement - agreement 
among Canada, Mexico and the United States. Entered 
into force January 1, 1994. (See www.solon.org:80 /Trea
ties/NAFTA/ index.html) 

Universal Declaration of Human Rights -premier hu
man rights instrument of the United Nations, adopted 
by UN General Assembly in 1948. (See 
www.unhchr.ch/html/menu3/b/a_udhr.htm) 

United Nations Development Programme - the ma
jor UN agency through which development assistance 
is channelled. (See www.undp.org/) 

United States Agency for International Development 
- the U. S. government agency through which much 
economic development and humanitarian assistance 
is channelled. (Seewww.info.usaid.gov/) 

World Trade Organization - created in 1995 as a suc
cessor to the GATT, with the intention to monitor and 
enhance agreements to liberalize trade, ensure its free 
flow and establish means of dispute settlement. (See 
www.wto.org/) 
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