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More questions than answers? Some thoughts on age-based discrimination 
among and against children        
 
Benyam Dawit Mezmur (October 2022 draft v1) 

This short essay explores three intertwined aspects of article 2 of the Convention on the Rights of the Child 
(CRC) in so far as it relates to age discrimination both among and against children. The essay begins by 
offering some preliminary observations on article 2 and age discrimination. This is followed by a discussion 
of what the role of the principle of the best interests of the child should be in instances of age-based 
discrimination against children. The third part examines the question of whether there are certain fields of 
activity where a higher standard of justification should be required in case of discrimination based on a 
child’s age. This essay relies in particular on the work of the UN Committee on the Rights of the Child 
(CRC Committee), the body that monitors the implementation of the Convention and its Optional 
Protocols.1 For present purposes, a child is any person under the age of 18 years. 
 
I.  Let me begin with some brief observations about article 2 of the CRC and age-based discrimination. 
Age is central to the CRC: the very scope of its application is determined on the basis of age.2 However, 
article 2 does not explicitly mention ‘age’ as a prohibited ground for discrimination. This should come as 
no surprise, and for a number of reasons. I will limit myself to three such reasons.  
 
First, the instruments that predate the CRC and from which article 2 draws its inspiration and wording3 do 
not mention age. Similarly, among the core post-CRC UN human rights instruments,4 it is only the 
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families that does so.5  
 
Secondly, the core argument that was used to justify the need to hold a discussion on the ‘Question of a 
Convention on the Rights of the Child’ (as the agenda item was referred to at the time) 6 was children’s 
‘immaturity’ and their need for ‘special care’. Therefore, it is perhaps not off mark to argue that the 
Convention draws most of its moral and legal standing on the basis of a paragraph in its Preamble which 
indicates that ‘the child, by reason of his physical and mental immaturity, needs special safeguards and 

 
1 Optional Protocol on the Involvement of Children in Armed Conflict; the Optional Protocol on the Sale of Children, Child Prostitution 
and Child Pornograph; and the Optional Protocol on a Communications Procedure. 
2 Article 1 of the Convention. 
3 In this regard, the Universal Declaration of Human Rights (UDHR) is primary. The 1924 Geneva Declaration of the Rights of the Child 
and 1959 Declaration of the Rights of the Child are also critical; neither do instruments such as the International Covenant on Civil 
and Political Rights (ICCPR) and International Covenant on Economic, Social and Cultural Rights (ICESCR) contain an explicit reference 
to age in their anti-discrimination provisions.  
4 It is worth mentioning that article 11(e) of the Convention on the Elimination of Discrimination against Women makes reference 
to ‘old age’ and prohibits discrimination against women in the field of social security. 
5 Adopted in 1990 and coming into force in 2003. Article 7 provides that ‘States Parties undertake, in accordance with the 
international instruments concerning human rights, to respect and to ensure to all migrant workers and members of their families 
within their territory or subject to their jurisdiction the rights provided for in the present Convention without distinction of any kind 
such as to sex, race, colour, language, religion or conviction, political or other opinion, national, ethnic or social origin, nationality, 
age, economic position, property, marital status, birth or other status’. 
6 The 1979 draft resolution proposed by Poland on the ‘question of a Convention on the Rights of the Child’ underscored the need 
to ‘strengthen the comprehensive care and well-being of children all over the world’. See United Nations Economic and Social 
Council E/CIM.4/L.I47I (12 March 1979). 
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care, including appropriate legal protection, before as well as after birth’. This probably also explains 
why the travaux preparatoires show that while there were a few attempts to delete from, and add to, the 
prohibited grounds in article 2, the question of ‘age’ was not directly part of those discussions. The main 
points of debate on article 2 concerned discrimination against non-marital children and on the basis of 
‘immigration status’.7  
 
Thirdly, such an explicit inclusion could have held negative practical consequences for the future of the 
Convention. While this is perhaps speculative, it could be argued that, had the Convention explicitly 
included ‘age’ as a prohibited ground and such an inclusion were interpreted as somehow disallowing 
discriminatory treatment of children as compared to adults (very little chance of such an interpretation), 
article 2 would have been exposed to numerous reservations and, indeed, the prospect of the Convention’s 
coming into force, let alone achieving universal reach, would have been undermined. These considerations 
appear to have been a major influence on the trajectory of the CRC Committee’s work on the topic. For 
example, while the Committee asks states to include ‘specific data and statistics, disaggregated by age’8 in 
their reports, states (as well as the CRC Committee) have interpreted this almost exclusively to mean 
disaggregated data on different age groups of children9 rather as including comparative data on children 
versus adults. Though it is true that children are disproportionately represented in data showing the number 
of persons living in poverty or affected by violence, and the like, the work of the CRC Committee has 
hardly catered for such eventualities. Moreover, with the exception of few outliers, such as Australia, 
Finland, South Africa and Sweden, there is very little state practice in which children are protected from 
age-based discrimination by equality or anti-age discrimination legislation. 
 
II. This raises the question what the role of the principle of the best interests of the child should play 
in instances of age-based discrimination against children. A sub-question that could be added is this: Given 
that article 2 does not explicitly mention age, does this create a protection gap that the best-interests 
principle is not well suited to addressing in instances of age-based discrimination against children? 
 
Alston identifies two roles that the best-interests principle plays in the CRC. First, it has been credited as a 
tool that can ‘support, justify or clarify a particular approach to issues arising under the Convention’.10 
Secondly, it is said to be a ‘mediating principle which can assist in resolving conflicts between different 
rights where these arise within the overall framework of the Convention’.11 A third role, it may be added, 

 
7 E Sutherland ‘Article 2 of the Convention on the Rights of the Child: Non-discrimination and children’s rights’ (2019) 24-25 in M. 
Skivenes and K. H. Søvig (eds.), Child Rights and International Discrimination Law: Implementing Article 2 of the United Nations 
Convention on the Rights of the Child 24-25. 
 
8 CRC Committee, Guidelines on Periodic State Party Reports (3 March 2015), 9CRC/C/58/Rev.3), para 14. 
9 This included the number of children in domestic, intercountry and kafala adoption programmes disaggregated by age; data 
disaggregated by age on the number of children who entered or left the country for the purpose of family reunification; incarcerated 
parents and children living in prison with their mothers and the average age of those children; the number of persons under 18 
years of age who have been arrested by the police due to an alleged conflict with the law; the number of persons under 18 held in 
police stations or pretrial detention; the number of reported cases of abuse and maltreatment of persons under 18 during their 
arrest and detention/imprisonment; and the number of students attending military schools and the minimum age of admission. 
10 P Alston, (1994) “The best interests principle: Towards a reconciliation of culture and human rights” 8 The International Journal of 
Law, Policy and the Family 15-16. 
11 Ibid., 16. 
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is to serve as a ‘gap-filling’ provision when lacunae are identified.12 Similarly, the CRC Committee has 
underscored that ‘the best interests of the child’ has three aspects: it is a substantive right; an interpretative 
legal principle; and a rule of procedure which subjects decision-making that affects children to an evaluation 
in regard to their best interests.13 Paragraph (1) of article 3 of the CRC enjoins that the best-interests 
principle be applied ‘in all actions concerning children’. This oft-quoted phrase is intended to be interpreted 
broadly so as to encompass any action that directly or indirectly affects children.14 As Freeman observes, 
‘[t]he decision to build a new major road concerns children’.15 The decision to go to war, decisions taken 
in relation to global warming, and the passing of laws about cloning, too, are material to children’s 
interests.16 Moreover, surely, the obligation to make the child’s best interests a primary consideration is a 
high enough threshold for protection from various forms of rights violations.17 
 
This broad approach to the best-interests principle – which can be contrasted with the scope of application 
of article 2, which has an in-built limitation – should make it appealing in addressing discrimination against 
children on the basis of age. It is also worth recalling that the obligation of states under article 2 is to not 
discriminate in respect of the ‘the rights recognized in the present Convention’. There are multiple rights 
that are not recognised in the Convention – especially political rights, including voting – and to which 
article 2 is not applicable. While the ICCPR in article 26 states that ‘the law shall prohibit any 
discrimination and guarantee to all persons equal and effective protection against discrimination …’ 
and indicates that this does not apply only to the rights recognised in the Covenant, a similar provision 
is not present in the CRC. It should also be underscored that ‘of any kind’ in article 2 is not to be read in 
isolation to mean ‘every possible’ ground of differentiation, and that it should be read with the other 
specified characteristics, such as ‘religion’ or ‘other status’.18 In addition, since a good deal of age-based 
discrimination against children takes place through the actions of parents or caregivers, it is very useful that 
the requirement exists that parents, when exercising their responsibilities, should act in the best interests of 
the child, which, under article 18(1) of the CRC, ‘will be their basic concern’. 
 
The jurisprudence of the CRC Committee contains multiple examples of discrimination against children on 
the basis of age. These relate, inter alia, to unequal access to courts; not being able to undergo any medical 
treatment without parental consent; children who are parents and unmarried not being able to acknowledge 

 
12 M Freeman, (2007) “Article 3: The best interests of the child” in A Alen, et al. (eds.) A commentary on the United Nations Convention 
on the Rights of the Child (Leiden/Boston: Martinus Nijhoff Publishers) 32 citing S Parker,  (1994) “The best interests of the child: 
Principles and problems” 8 International Journal of Law and the Family 26. 
13 CRC Committee, General comment No. 14 (2013) on the right of the child to have his or her best interests taken as a primary 
consideration (art. 3, para. 1) (CRC/C/GC/14), para 6. 
14 During the drafting of the CRC, an early draft of article 3 read ‘[i]n all official actions concerning children’, but the word ‘official’ was 
dropped to broaden the scope of the provision. 
15 Freeman, (2007), 46. 
16 Ibid. 
17 The prominent role of the best interests of the child plays in the Optional Protocol on a Communications Procedure is also 
apparent. The table of lists of pending cases which is publicly shared by the CRC Committee shows that no less than 75% of cases 
invoke the best-interests-of-the-child principle, along with other provisions of the Convention. In fact, even in rare instances where 
discrimination is invoked (and no case to date invokes age-based discrimination) – for example, in Y.B. and N.S. v Belgium, involving 
the denial of humanitarian visa to child C.E. taken in under kafala (a fostering arrangement) by a Belgian-Moroccan couple and 
underscoring discrimination on the basis of ethnicity – the submission by the complainants, as well as the reasoning for the CRC 
Committee’s decision, relies predominantly on ‘best interests’. 
18 B Abramson, (2008) “Article 2: The right of non-discrimination” in A Alen, et al. (eds.) A commentary on the United Nations Convention 
on the Rights of the Child (Leiden/ Boston: Martinus Nijhoff Publishers) 28. 
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their own child or apply for documents such as a birth certificate; having one’s behaviour criminalised 
through status offences; and being subjected to corporal punishment. The best-interests principle can be, 
and has been, used to address these and other forms of age-based discrimination against children. 
 
Let me dwell on corporal punishment for a moment. The widespread and traditional acceptance of corporal 
punishment is in part an indication of its nature as structural discrimination – which by definition is 
discrimination which ‘is woven into the ways our societies function, and [that] operates through norms, 
routines, patterns of attitudes and behaviour that create obstacles in achieving equal opportunities and real 
equality’.19 To date, the number of countries to have banned corporal punishment in all settings remains 
below 60. The practice is so systemic and structural that there still are a number of countries that, in law, 
policy, or practice, maintain that some level of ‘moderate or reasonable’ corporal punishment could be in 
the best interests of the child.20 It can be argued that whether it is in rejecting this self-contradictory 
argument in respect of ‘moderate/reasonable’ chastisement, differentiating between the use of force to 
protect a child from deliberate and punitive use of force to cause some degree of pain and humiliation, and 
ensuring that the upholding of the principle of equal protection of children and adults from assault does not 
lead to unnecessary prosecution of parents/care givers, the best interests of the child offers enough 
flexibility and force to identify violations and call for reform. 
 
The work of the CRC Committee has shown that age discrimination against children (group-based 
discrimination) is often compounded with other grounds of discrimination, such as disability and gender, 
in what is known as ‘intersectional discrimination’. So the issue of intersectionality is only too prevalent in 
the context of children and discrimination. As Zermartten puts it, ‘children suffer a double violation of their 
rights: their rights are violated because they are children, and again because they are black, or migrants, 
Roma, disabled, girls, soldiers, and the list goes on and on’.21  
As such, given the relatively wide scope offered by article 3 on best interests, and because of states’ general 
receptiveness to this principle, it is worth considering if multiple discrimination that involves age is better 
addressed through the concept of discrimination or through that of best interests. For example, are there 
examples which show that remedies are more accessible and, when provided, more comprehensive, if age-
based discrimination against children is addressed through the best-interests principle? Does the 
requirement, within the framework of the best interests of the child, that states undertake child-rights impact 
assessments (CRIAs) help to better predict the impact of any proposed policy, legislation, regulation, budget 
or other administrative decision which constitutes age-based discrimination against children?  
 
III.  It is not clear if there are certain fields of activity where a higher standard of justification should 
be required to evaluate claims of discrimination based on a child’s age.  
 

 
19 https://www.coe.int/en/web/gender-matters/intersectionality-and-multiple-discrimination .   
20 See CRC Committee, General Comment No. 8 ‘The right of the child to protection from corporal punishment and other cruel or 
degrading forms of punishment’ (inter alia, arts. 19; 28, para 2 and 37) (2006) para 26. 
21 Abramson (2008), x. 
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Let me start with ‘protection rights’. For the sake of convenience, some child-rights commentators describe 
the rights in the CRC as consisting of the ‘three P’s’: ‘protection,’ ‘provision,’ and ‘participation’.22 
Protection rights relate to violence against children, exploitation, abuse, and so on. Participation rights 
include the right to freedom of expression, freedom of association, and the right to information.23 Provision 
rights include the right to education and the right to health.  
 
While classifying rights along the lines of these categories has its own limitations (for example, overlaps 
can and do occur), some basis for the classification can be found in the text of the Convention itself. For 
example, under article 19(1), states have the obligation ‘to protect the child from all forms of physical or 
mental violence, injury or abuse’; under article 32, ‘the right of the child to be protected from economic 
exploitation’ is recognised; article 33 requires states ‘to protect children from the illicit use of narcotic 
drugs and psychotropic substances’. Articles 34 on sexual exploitation, 35 on abduction, and 36 on other 
forms of exploitation have similar connotations. In respect to the right to privacy, in terms of article 16(2), 
the ‘child has the right to the protection of the law against … interference or attacks…’. 
 
It could be argued that the jurisprudence of the CRC Committee has established that, in general, minimum 
ages that are protective should be set as high as possible.24 On the other hand, those ages that pertain to the 
child’s autonomy demand a more flexible system, one sensitive to the needs of the individual child.25 
Sensitivity to the individual child’s needs bodes well for the principle of ‘the evolving capacities of the 
child’ in the CRC.26 
 
The majority of the provisions in the CRC that explicitly provide a specific minimum age or refer explicitly 
to the need for such an age threshold relate to protection rights. Two good examples are the non-
applicability to persons below the age of 18 years of the death penalty and life imprisonment without the 
possibility of release. The infamous article 38(2) and (3) put the minimum age for taking direct part in 
hostilities and military recruitment at 15 years, respectively. The latter further provides that in 
recruiting those aged 15 to 18 years, states ‘shall endeavour to give priority to those who are the oldest’. 
Moreover, apart from well-known instances such as the obligation to provide for a minimum age of 
employment (article 32) and the need for a minimum age of criminal responsibility (article 40), treatment 
in the context of deprivation of liberty has to take into account ‘the needs of persons of his or her age’ 
(article 37(c)). Even in article 31(1), which seems to combine protection and participation rights, the right 
to engage in play and recreational activities has to be ‘appropriate to the age of the child’. 
 

 
22 See N Cantwell, (1992) “The origins, development and significance of the United Nations Convention on the Rights of the Child” 
in Detrick, S. (ed.) The United Nations Convention on the Rights of the Child: A guide to the “Travaux Preparatoires” (Dordrecht: Martinus 
Nijhoff Publishers) 27. 
23 The following are some examples in this category: lodging complaints and seeking redress before a court without parental 
consent; participating in administrative and judicial proceedings affecting the child; giving consent to change of identity including 
change of name; having access to information concerning the child’s biological family; legal capacity to inherit, conduct property 
transactions, and create and join associations; and choosing a religion or attending religious school teaching. 
24 R Hodgkin, and P Newell, (2007) Implementation handbook for the Convention on the Rights of the Child (New York: UNICEF) 5. These 
include ages for protecting children from criminalisation and involvement in armed conflict, child labour and similar situations. 
25 Hodgkin and Newell (2007), 5. Importantly, some issues, such as the minimum age for filing a complaint in court or of sexual 
consent, could be cross-cutting issues falling in both protective and autonomy-related minimum ages. 
26 Article 5 of the CRC. 
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As regards minimum ages that are set at 18 (non-application of the death penalty or non-involvement in 
hazardous work, for example), there appears to be no room whatsoever to justify discrimination and lower 
such a minimum age limit. In other contexts, most of the standards seem to permit no flexibility to take into 
account the maturity of the child to justify operating below a minimum age. For example, a 14-year-old’s 
high maturity and evolving capacity (article 5) should not be grounds on which a state can justify recruiting 
him or her into the military. The same is true in complying with the minimum age of criminal responsibility, 
which the CRC Committee has recommended should be at least 14 years. Consideration of age along with 
maturity and evolving capacity on a case-by-case basis could allow for a little flexibility, for example in 
the context of deprivation of liberty. Even then, a state should utilise such leeway in a restrictive manner. 
So, it is worth going on to determine whether, as far as the majority of protection rights of children are 
concerned, the response to the question ‘Should the standards used to evaluate the claims of discrimination 
based on age vary depending on the field(s) of activity to which the norm applies?’ could be answered in 
the affirmative. 
 
In a similar vein,  one may consider whether certain fields of activity that discriminate on the basis of age 
among a group of children and which have significant lifelong impacts could warrant requiring a higher 
standard of justification. Take the case of very young children, in particular those in their first 1,000 days 
(that is, the period from pregnancy until the second birthday). Over the years, research in fields such as 
early childhood development, paediatrics and neuroscience have shown, increasingly and conclusively, that 
factors like nutrition, stimulation, and the environment of the mother and child have a major impact on 
future outcomes in a child’s life.27  
 
The CRC Committee acknowledges that ‘a number of determinants need to be considered for the realization 
of children’s right to health’ and that these include ‘individual factors such as age’.28 The Committee also 
highlights, for example, that ‘a significant number of infant deaths occur during the neonatal period, related 
to the poor health of the mother prior to, and during, the pregnancy and the immediate post-partum period, 
and to suboptimal breastfeeding practices’.29 As a result, laws, policies, and practices – for example, 
‘discriminatory infant and young child feeding practices’,30 or discriminatory practices pertaining to 
vaccination rollouts – would have a lifelong effect. Similar reasoning serves as justification for why states 
should take legislative and other measures to avoid, as far as possible, the early and prolonged placement 
of children below the age of 3 years in institutional care.31 The first 1,000 days of a child’s life – especially 
in respect of the right to the highest attainable standard of health (article 24) and the prohibition of violence 
(article 19) – could be considered, arguably, as fields of activity that require a higher standard of 
justification for differential treatment. 
 

 
27 See https://thousanddays.org/why-1000-days/ for more detail in respect of, for example, how ‘nutrition in the first 1000 days 
provides the building blocks for brain development’. 
28 CRC Committee, General Comment No. 15 (2013) on the right of the child to the enjoyment of the highest attainable standard of 
health (art. 24), para 17. 
29 Ibid, para 18. 
30 Ibid, para 9. 
31 Such placements have irreversible negative consequences for physical, cognitive and other development; a ‘general rule is that 
for every three months that a young child resides in an institution, one month of development is lost’. See, generally, UNICEF, ‘End 
the placement of children under three years’ (2012), available at https://bit.ly/3DaXIa3. 
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To conclude, age-based discrimination among and against children in the context of article 2 of the CRC 
has not yet benefitted from adequate research, widespread state practice, or focused attention in the CRC 
Committee’s jurisprudence. This short essay no doubts raises more questions than it answers, and I look 
forward to the discussions that will be held in November.  
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Interrogating “Discrimination” on the Basis of Chronological Age 
 

Gerald L. Neuman 

 

This essay addresses legal regulation of discrimination on the basis of chronological age, 
or “age discrimination” for short,1 from the perspective of human rights law as a complex system 
of positive law serving normative ends.  It first describes some of the positive law of age 
discrimination, including differential treatment of older persons, differential treatment of young 
persons, and differential treatment of persons in-between.    It then deals with some factors relevant 
to evaluating claims that differential treatment on the basis of chronological age amounts to 
wrongful direct discrimination.  Finally, it turns to the consideration of claims that differential 
effects according to chronological age amount to wrongful indirect discrimination.     

 The essay does not attempt to analyze any of the hypothetical situations proposed for 
discussion at the workshop, in order to facilitate the contributions of the other participants. 

 

I. Chronological age is a social construct that reflects physical and biological regularities as 
well as interactions with social structures.  Human beings are born, grow and develop, and they 
eventually die, sometimes abruptly and often with a preceding decline.  Individuals age differently, 
but ages correlate with certain statistically likely generalizations, either worldwide or within 
particular populations.  While genetic engineering or technological hybridization may lead to 
different generalizations at some future date, for now we live in the present.   

 Age discrimination law apparently originates in employment law, primarily for the 
protection of middle-aged and older workers, before expanding unevenly in three dimensions:  
from employment to other fields of private and public action, from older workers to age in general, 
and from direct to indirect discrimination (roughly speaking, from intentional discrimination to 
actions with discriminatory effect).  Some of these expansions have been incomplete, leaving 
sectors or ages or types of discrimination uncovered, for good or bad reasons.  Some of these 
expansions have been inadvertent or unconsidered.    

 Consistent with their origin, some “age discrimination” statutes, like the U.S. Age 
Discrimination in Employment Act, protect only individuals within a specified range of ages, such 
as those over 40 years old.  Other statutes, like those in some U.S. states, do not define a restricted 

 
1  In this essay, I will consider as “age discrimination” actions or policies that unjustifiably favor or disfavor persons of 
any age, or persons within a restricted range of ages (x>A, x<B, or C<x<D), in comparison with people substantially 
younger than themselves, in comparison with people substantially older than themselves, or in comparison with 
both.  I will not consider other conceivable forms of “age discrimination,” such as discrimination against people born 
in odd-numbered years, or people born in a disfavored zodiacal year, or relative age effects within a cohort. 
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range, but are interpreted as if they did.2  The statutes may also provide asymmetric protection for 
individuals, only against discrimination that favors persons younger than themselves, or (if the 
protected group is young) only against discrimination that favors persons older than themselves.  
Limitations of this kind presume a particular pattern of systematic discrimination, either within a 
sector or in society generally, and aim to prevent it, rather than aiming to prevent “age 
discrimination” in the abstract.  Instead, an age-discrimination norm may be written generally and 
interpreted literally.  Or it may not mention age at all, but may be written broadly – for example, 
by referring to “status” discrimination3 -- and interpreted as including age without limitation. 

 Some differential treatment by age may be required by human rights law.  The Convention 
on the Rights of the Child (CRC) has some distinctions based on chronological age built into its 
text, and the Committee on the Rights of the Child, the treaty body that monitors compliance has 
adopted others by interpretation.  For example, the Convention’s definition of “child” refers 
presumptively to the chronological age of 18 years (article 1), and refers both to age and maturity 
as criteria for the increasing weight that should be given to a child’s views (article 12).  CRC article 
32 requires states to adopt “a minimum age or minimum ages” for employment, which the CRC 
Committee aligns with the International Labour Organization’s standard of 15 years generally for 
nonhazardous work, and 13 years for light work.4  CRC article 40 calls for a minimum age of 
criminal responsibility; the CRC Committee currently urges 14 years or higher.5  The CRC 
Committee also promotes a minimum age of legal consent to sexual activity,6 and insists on an 
absolute and exceptionless minimum age of 18 for marriage, although marriage is protected as a 
human right for adults.7  The Committee also favors a minimum age of 18 for purchase and 
consumption of alcohol and tobacco.8  Thus, the CRC regime does not consistently rely on 
individualized determinations of a child’s maturity, but sometimes encourages the use of minimum 
chronological ages as a mechanism to protect children by limiting their options. 

 In international and national law, prohibited discrimination is often distinguished from 
permissible differential treatment by means of a standard of justification.  In U.S. constitutional 
law, the Supreme Court evaluates age discrimination of all kinds under a highly deferential 
standard of arbitrariness, known as rational basis review.  The court considered that “the aged” 
had not been subjected to a history of discrimination comparable to groups that needed stronger 
judicial protection, and that “old age … marks a stage that each of us will reach if we live out our 

 
2   For a U.S. state, this may be justified as interpretation in light of the federal law. 
3  See ICCPR, ICESCR, ECHR, ACHPR; cf. ACHR (“social condition”). 
4   See CRC Committee, General Comment 20, para. 84 (2016); ILO Minimum Age Convention (no. 138) (1973). 
5   See CRC Committee, General Comment 24, para. 22 (2019). 
6 See, e.g., CRC Committee, General Comment 20, para. 40 (2016); Concluding observations on Iran, para. 58, UN Doc. 
CRC/C/IRN/CO/3-4 (2016) (recommending increase to 16 years). 
7 See CEDAW/CRC Joint General comment 31/18, para. 20 (2019) (revising a prior joint general comment from 2014, 
to eliminate the option for judicial approval of a mature adolescent’s decision to marry). 
8   See CRC General Comment 20, para. 40. 
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lifespans than average.4 Globally, the use of a minimum age cutoff for vaccine distribution 
would’ve favored the residents of wealthier nations (such as Japan or the United Kingdom) that 
have longer average life expectancies. 
 
Second, in most countries, the age structures of populations differ such that populations that are 
ethnic minorities or more disadvantaged are also younger on average. This factor played out in the 
COVID-19 pandemic both domestically in the United States and internationally. Within the United 
States, the median age of minority Americans is 31 whereas the median age of White Americans 
is 44. Globally, the median age in many lower and middle-income countries is under 30, while the 
median ages are much higher - sometimes over 40 - in high-income countries. 
 
Third, people who are disadvantaged also experience a shift in risk from illness earlier in their 
lives. While the risk of serious harms from illness in general, and from certain conditions such as 
COVID-19 in particular, increases as one moves through one’s life, people from disadvantaged 
communities often face greater risk earlier in their lives than others do later in their lives. This 
played out both domestically and internationally during the COVID-19 pandemic. Domestically, 
Black, Hispanic, and Native Americans have faced higher risk earlier in life.5 Internationally, 
COVID-19 deaths have happened earlier in less developed nations.6 These differences mean that 
one-size-fits-all cutoffs for access to vaccines (such as the age-65 standard promulgated by the 
CDC, WHO, and others) will often prioritize older adults who are nevertheless at lower risk over 
younger adults who are at higher risk despite their age.  
 
A final factor is a straightforwardly normative one. It is worse to die earlier in one’s life, and 
similarly more important to prevent deaths that happen early in life. The COVID-19 pandemic’s 
disproportionate impact on older adults has led some to argue that we should recognize the deaths 
of older adults as no less important to prevent than the deaths of anyone else. This would be a 
mistake. While the COVID-19 pandemic may have taught us that we should regard preventing the 
deaths of older adults as more important in absolute terms, the relative importance of preventing 
deaths plainly differs by age. To see why, consider a potential alternative course the pandemic 
could have taken. In this alternative, rather than older adults being highly overrepresented among 
COVID-19 deaths, the number of deaths in each age group would be proportionate to that group’s 
share of population--there would be no age disparity in deaths. In this scenario, over 1 million 

 
4 Olshansky SJ, Antonucci T, Berkman L, Binstock RH, Boersch-Supan A, Cacioppo JT, Carnes BA, Carstensen LL, Fried 
LP, Goldman DP, Jackson J. Differences in life expectancy due to race and educational differences are widening, and 
many may not catch up. Health affairs. 2012 Aug 1;31(8):1803-13; Chetty R, Stepner M, Abraham S, Lin S, Scuderi B, 
Turner N, Bergeron A, Cutler D. The association between income and life expectancy in the United States, 2001-2014. 
Jama. 2016 Apr 26;315(16):1750-66. 
5 Bassett MT, Chen JT, Krieger N. Variation in racial/ethnic disparities in COVID-19 mortality by age in the United States: 
A cross-sectional study. PLoS medicine. 2020 Oct 20;17(10):e1003402; Wortham JM, Lee JT, Althomsons S, Latash J, 
Davidson A, Guerra K, Murray K, McGibbon E, Pichardo C, Toro B, Li L. Characteristics of Persons Who Died with COVID-
19-United States, February 12-May 18, 2020. MMWR. Morbidity and mortality weekly report. 2020 Jul 17;69(28):923-9. 
6 https://blogs.worldbank.org/developmenttalk/too-young-die-age-and-death-covid-19-around-globe  
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Americans would still have been lost to COVID-19, but now over 200,000 of them would have 
been children under 18, instead of the 1,310 children who have actually died, and over 800,000 
would have been under 65. Similarly, the COVID-19 pandemic would still have killed 6.5 million 
people worldwide, but 25% of them - 1.65 million - would now be children, and over 80% of them, 
more than 5 million, would’ve been people under age 64.  While the COVID-19 pandemic’s 
absolute impact on older adults has been tragic, relieving this disparity by reallocating deaths 
proportionally across age groups would be far worse. 
 
We can see a similar phenomenon at the individual rather than community level. In our own lives, 
we clearly regard death earlier in life as a worse outcome than death later in life. Medical 
breakthroughs, like antiretrovirals for diseases like HIV, do not “save lives“: no medicine truly 
can. What they do is convert deaths that would’ve come disproportionately early in life, as was 
true of HIV deaths before the advent of antiretrovirals, into deaths that come later in life instead. 
While a death late in life is still important to prevent, a death earlier in life is far worse. 
 
All these factors can intersect. For instance, sending COVID-19 vaccines to countries proportional 
to their over-65 population will tend to favor wealthier countries, where people are more likely to 
live to 65 and where age structures tend to skew older. In addition, it will prioritize some lower-
risk people over higher-risk ones, since middle-aged adults in low-income countries may be at 
higher risk than some adults over 65 in high-income countries.  
 
While the inequity-exacerbating potential of minimum age cutoffs is particularly visible in the 
context of scarce interventions such as vaccines, therapies, and ICU beds, this potential also exists 
for other types of policy interventions such as social insurance programs. For instance, restricting 
universal access to high-quality health insurance to people over 65, as the United States’ Medicare 
program does, will tend to exacerbate inequity, because it is easier to live to retirement age if one 
is more advantaged.7  
 
Potential solutions 
 
What is the right approach to minimum age cutoffs? One possibility is to adopt an 
‘anticlassificationist’ approach akin to those advocated at the start of the pandemic  by 
organizations representing older adults. On this approach, age should simply not be considered 
when defining access to benefits. Age cutoffs, whether they establish a minimum or maximum 
age, should be considered unacceptable in the same way as program eligibility criteria based on 
religion or nationality.  
 
While tempting, this approach would be mistaken. A better approach would be to replace one-size-
fits-all age cutoffs with cutoffs that recognize the rule of age in eligibility. For instance, the use of 

 
7 Persad G. Reforming Age Cutoffs. U. Rich. L. Rev.. 2021;56:1007. 
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minimum age cutoffs in health programs like Medicare responds to a genuine fact, which is that 
health expenses and need for healthcare does tend to rise with age. Similarly, the use of age cutoffs 
in vaccine allocation responds to the genuine fact that, all other factors being equal, risk of serious 
complications or death from COVID-19 infection does rise with age. Even though it is much worse 
to die at 40 than at 80 (above the average US life expectancy at birth), vaccinating an 80 year old 
is much more likely to prevent a death than vaccinating a 40 year old. This difference is substantial 
enough that it can outweigh the greater badness of death earlier in life. 
 
But using age as the only basis for a cutoff is both inaccurate and unnecessarily exacerbates 
inequities, because it ignores the other factors that drive outcomes such as poor health. A better 
approach would incorporate age alongside these other factors.  For instance, eligibility for health 
programs designed to reach older adults could be adjusted based on local life expectancy, so 
eligibility comes earlier in localities where people live less long and are likely to encounter health 
problems earlier in life. Someone who has been dealing with challenges of poverty, chronic illness, 
or systemic marginalization over their entire lifespan is likely to experience the same health 
problems at 60 that more advantaged adults do at 65. Access to health and other benefit programs 
should reflect this. 
 
 

124



Age discrimination in the Inter-American System: Initial steps and a path 
forward 
 
*Flávia Piovesan  
*Silvia Serrano Guzmán 
 
The Inter-American Human Rights System (I-A System) has a strong legal framework when it 
comes to equality and non- discrimination. However, specifically on age discrimination, only a 
few cases have made their way to the I-A Court and the topic has been considered in one Advisory 
Opinion. In this article we intend to describe these initial steps and to propose a path towards a 
comprehensive understanding and combat of a type of discrimination that has some distinctive 
features. The article is divided in two parts: I. The approach of the I-A System to equality and non-
discrimination; and II. Initial steps regarding age discrimination and a path forward. 
 

I. The approach of the I-A System to equality and non-discrimination 
 
The I-A System’s legal framework regarding equality and non-discrimination comprises both the 
provisions of the instruments and treaties as well as their interpretations by the I-A Commission 
on Human Rights (I-A Commission) and the I-A Court of Human Rights (I-A Court). 
 
Regarding the provisions of the instruments and treaties, Article II of the American Declaration of 
the Rights and Duties of Man (American Declaration)1, adopted in 1948, established a right to 
equality before the law and a prohibition of “distinction” based on a non-exhaustive list of specific 
grounds in the exercise of the rights protected by the instrument. The American Convention on 
Human Rights (American Convention or ACHR), adopted in 1969, included two main cross-
cutting provisions regarding equality and non-discrimination. Article 24 provides for a right to 
equality before the law and to the entitlement “without discrimination” to the equal protection of 
the law, while Article 1.1 is the antidiscrimination provision, applicable to the rights protected in 
the treaty. This antidiscrimination provision also includes a non-exhaustive list of grounds that is 
more comprehensive than Article II of the American Declaration2.  
 
Additionally, in the past decades, the American States have adopted a number of specific human 
rights treaties that range from a moderate to a very strong connection with equality and non-
discrimination: the Additional Protocol to the American Convention in the Area of Economic, 
Social and Cultural Rights; the Inter-American Convention Against Racism, Racial 
Discrimination, and Related Forms of Intolerance; the Inter-American Convention Against All 

 
1 This is the instrument used by the I-A Commission to monitor the general situation and to adjudicate individual cases 
concerning the States that are not parties to the American Convention, such as the United States, Canada and a number 
of English-speaking Caribbean countries.  
2 There are other provisions in the ACHR that refer to equality and non-discrimination with respect to specific rights.  
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Forms of Discrimination and Intolerance; the Inter-American Convention on the Prevention, 
Punishment and Eradication of Violence against Women (Convention of Belem do Pará); the Inter-
American Convention on the Elimination of All Forms of Discrimination against Persons with 
Disabilities; and the Inter-American Convention on Protecting the Human Rights of Older Persons. 
The latter convention will be discussed in section II. Despite the multiple provisions in the I-A 
instruments and treaties, most of the case-law and standard setting regarding equality and non-
discrimination is based on the American Convention and, to a lesser extent, in the American 
Declaration and the Convention of Belem do Pará3.   
 
The long-standing interpretation of the equality and non-discrimination provisions by the I-A 
Commission and the Court is clear in recognizing two main dimensions: “(…) a negative concept 
related to the prohibition of arbitrary differentiation of treatment, and an affirmative concept 
related to the obligation of States Party to create real equal conditions towards groups who have 
been historically excluded or who are exposed to a greater risk of being discriminated”4.  
 
According to the “negative conception”, States have the obligation to abstain from arbitrary or 
non-justified differential treatment. If such treatment is based on one of the grounds established in 
the antidiscrimination provisions, the scrutiny is more intense5. The I-A Court has developed a 
robust case-law regarding the negative conception. It has adjudicated i) cases of differential 
treatment that was considered arbitrary but where no specific protected ground was alleged6; and 
ii) cases of differential treatment based on one or more grounds protected by Article 1.1 of the 
ACHR. In the second group of cases, the I-A Court clarified that the non-discrimination provisions 
allow for the inclusion of additional grounds7 such as sexual orientation and gender identity8, 
health status including living with HIV9, age10 and refugee status11, among others. The I-A Court 
has also established that the prohibition of discrimination includes unjustified differential 
treatment not only explicitly based on prohibited grounds, but also when such grounds are 

 
3 This is due to a number of reasons that fall outside the scope of this brief paper.  
4 I/A Court H.R., Case of Furlan and family v. Argentina. Preliminary Objections, Merits, Reparations and Costs. Judgment 
of August 31, 2012. Series C No. 246. Para. 267.  
5 I/A Court H.R., Case of Granier et al. (Radio Caracas Television) v. Venezuela. Preliminary Objections, Merits, Reparations 
and Costs. Judgment of June 22, 2015. Series C No. 293. Para. 228.  
6 For example, Barbani and others v. Uruguay, Reverón Trujillo v. Venezuela, Jenkins v. Argentina. 
7 I/A Court H.R., Case of Atala Riffo and daughters v. Chile. Merits, Reparations and Costs. Judgment of February 24, 2012. 
Series C No. 239. Para. 85.  
8 I/A Court H.R., Case of Atala Riffo and daughters v. Chile. Merits, Reparations and Costs. Judgment of February 24, 2012. 
Series C No. 239. Para. 91.  
9 I/A Court H.R., Case of Gonzales Lluy et al. v. Ecuador. Preliminary Objections, Merits, Reparations and Costs. Judgment 
of September 1, 2015. Series C No. 298. Para. 255.  
10 With respect to older persons: I/A Court H.R., Case of Poblete Vilches et al. v. Chile. Merits, Reparations and Costs. 
Judgment of March 8, 2018. Series C No. 349. Para. 122. With respect to young persons: I/A Court H. R., Case of Guerrero, 
Molina et al. v. Venezuela. Merits, Reparations and Costs. Judgment of June 3, 2021. Series C No. 424. Para. 93.  
11 I/A Court H.R., Case of I.V. v. Bolivia. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 
2016. Series C No. 329. Para. 240.  
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implicitly considered to a relevant extent12, when the ground is covert behind an appearance of 
legality13 or when there is a perception that the victim is related to a prohibited ground and such 
perception is the basis for the differential treatment14.  
 
In turn, the positive conception has been defined by the I-A Court as the one that requires from 
the States the adoption of positive measures in order to revert or change existing discriminatory 
situations15.  This positive conception is also referred to as “substantive equality”. The actual 
enforcement of the positive conception by the I-A Court in specific cases is less prolific and still 
evolving. However, there are already some relevant references in the existing case-law. For 
example, referring to the positive conception with respect to persons with disabilities, the I-A 
Court indicated that States must adopt measures to achieve equal opportunities and participation 
in all spheres of social life, including social inclusion policies and affirmative action16. The I-A 
Court also declared the international responsibility of States17 due to their failure in adopting 
positive measures in a context of de facto inequality due to individual circumstances of 
vulnerability18, as well as in a context of structural disadvantage and exclusion of a group of 
persons19.  Also related to substantive equality, the I-A Court has interpreted the equality and non-
discrimination provisions as prohibiting not only direct or intentional discrimination but also 
indirect or disparate impact discrimination20. Recently, the I-A Court issued an Advisory Opinion 
on differential approaches to specifics groups – protected by the antidiscrimination provisions – 
of persons deprived of liberty21.  
 
Finally, the notion of intersectionality is a key component of the evolution of the relevant case-
law. As defined by the I-A Court, intersectional discrimination is the one that takes place not only 

 
12 I/A Court H.R., Case of Atala Riffo and daughters v. Chile. Merits, Reparations and Costs. Judgment of February 24, 
2012. Series C No. 239. Para. 94.  
13 I/A Court H.R., Case of San Miguel Sosa et al. v. Venezuela. Merits, Reparations and Costs. Judgment of February 8, 
2018. Series C No. 348. Para. 121.  
14 I/A Court H.R., Case of Flor Freire v. Ecuador. Preliminary Objection, Merits, Reparations and Costs. Judgment of August 
31, 2016. Series C No. 315. Para. 120.  
15 I/A Court H.R., Juridical Condition and Rights of the Undocumented Migrants. Advisory Opinion OC-18/03 of 
September 17, 2003. Series A No.18. Para. 104.  
16 I/A Court H.R., Case of Furlan and family v. Argentina. Preliminary Objections, Merits, Reparations and Costs. Judgment 
of August 31, 2012. Series C No. 246. Para. 134.  
17 Serrano Guzmán, Silvia. Dos avances de la Corte IDH en 2020 sobre igualdad y no discriminación. Article published in: 
Agenda Estado de Derecho. Fundación Konrad Adenauer Foundation. 2021. 
18 I/A Court H. R., Case of Roche Azaña et al. v. Nicaragua. Preliminary Objection, Merits and Reparations. Judgment of 
June 3, 2020. Serie C No. 403. Para. 93.  
19 I/A Court H.R., Case of the Employees of the Fireworks Factory of Santo Antônio de Jesus and their families v. Brazil. 
Preliminary Objections, Merits, Reparations and Costs. Judgment of July 15, 2020. Series C No. 407. Paras. 198-200.  
20 I/A Court H.R., Case of the Maya Kaqchikel Indigenous Peoples of Sumpango et al. v. Guatemala. Merits, Reparations 
and Costs. Judgment of October 6, 2021. Series C No. 440. Para. 136.  
21 I/A Court H.R., Differentiated approaches with respect to certain groups of persons in detention (Interpretation and 
scope of Articles 1(1), 4(1), 5, 11(2), 12, 13, 17(1), 19, 24 and 26 of the American Convention on Human Rights and other 
human rights instruments). Advisory Opinion OC-29/22 of May 30, 2022. Series A No 29. 
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as a result of one or more prohibited grounds but by the intersection of such grounds: if one of 
such grounds is not present, the discrimination would have a different nature22.  
 
This general overview of the negative/formal and the positive/substantive dimensions, the nature 
of the State’s obligations, as well as the more specific types of cases that fall within both 
dimensions, shows that the I-A System has adequately embraced the complex and 
multidimensional nature of inequality and discrimination and has made a significant effort to 
strengthen the legal tools to combat them.  
 

II. Initial steps regarding age discrimination  
 
However, the development of age discrimination is still incipient in the I-A System. In this section 
we will describe the initial steps on this type of discrimination and propose a path forward. 
 

Age as a prohibited ground of discrimination in the conventional sources 
 
As mentioned before, the non-discrimination provisions of the American Declaration and the 
American Convention are non-exhaustive. Therefore, although there is no explicit mention in the 
relevant provisions, age has been considered by the I-A Court as a prohibited ground of 
discrimination. This determination has not been particularly consistent. In Advisory Opinion 
18/200323, the I-A Court decided to expand the list of grounds protected – including age – but 
without reasoning the inclusion of each ground24. Years later this determination was confirmed in 
the two cases that we discuss below. However, the framing of age as a prohibited ground of 
discrimination showed some inconsistency when comparing both cases.  
 
In Poblete Vilches v. Chile, the I-A Court created some confusion when stating that the prohibition 
of discrimination based on age is included in the American Convention “when it comes to older 
persons”25. One reading of such a statement is that the I-A Court took an asymmetric approach to 
this specific ground26, as happens, for example, with respect to disability. However, in Guerrero 
Molina v. Venezuela, the I-A Court considered that a poor young man (a victim of an extrajudicial 
killing) was discriminated against based on socio-economic status and age. In this case, the Court 

 
22 I/A Court H.R., Case of Gonzales Lluy et al. v. Ecuador. Preliminary Objections, Merits, Reparations and Costs. Judgment 
of September 1, 2015. Series C No. 298. Para. 290.  
23 I/A Court H.R., Juridical Condition and Rights of the Undocumented Migrants. Advisory Opinion OC-18/03 of 
September 17, 2003. Series A No.18. Para. 101.  
24 In other cases, for example, IV v. Bolivia, the I-A Court provided for a list of criteria to take into account when 
considering the expansion of the protected grounds. Para. 240.  
25 I/A Court H.R., Case of Poblete Vilches et al. v. Chile. Merits, Reparations and Costs. Judgment of March 8, 2018. Series 
C No. 349. Para. 122.  
26 For a detailed discussion on the symmetric and asymmetric nature of the grounds in the anti-discrimination 
provisions see: Saba, Roberto. ¿Qué es lo sospechoso de las categorías sospechosas?. 
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clarified that age is protected symmetrically in the anti-discrimination provision. In its words, the 
“American Convention [also] prohibits discrimination against young people”27.  
 
But beyond the general anti-discrimination provisions of the American Declaration and the 
American Convention, age as a prohibited ground of discrimination is also present in the Inter-
American Convention Against All Forms of Discrimination and Intolerance, adopted in 2013. 
Article 1 of said treaty explicitly includes age in a long list of prohibited grounds28. Unfortunately, 
after almost 10 years of its adoption, this treaty was signed by 12 States and has only been ratified 
by two of them29. This shows the lesser political and legal authority of this Convention in the 
region.   
 
In 2015, the Inter-American Convention on Protecting the Rights of Older Persons was adopted. 
The scope and content of this convention is intended to address not only discrimination against 
older persons, but all their human rights. However, the fight against ageism is clearly one of its 
main inspirations and is transversally reflected in all its provisions30. It also provides for an 
individual petition system. This is one of the international treaties dealing with the situation of 
specific groups – in this case, older persons. Its approach is inherently asymmetric in comparison 
to the non-discrimination provisions of more general human rights treaties. This Convention does 
not protect any person from discrimination on the basis of age. It protects the specific group of 
older persons. One of the many expressions of this approach31 in this convention is reflected in 
Article 4 b), which explicitly requires States to adopt positive and affirmative measures in order 
to achieve substantive and real equality. Another remarkable feature of this Convention is its strong 
commitment to the notion of intersectionality. Clear expressions of such commitment are the 
repeated references to gender perspective and to the specific situation of older women. 
Unfortunately, up to now, only nine States have ratified/adhered to this Convention. Hopefully, 
after the wide variety of expressions of ageism during the pandemic32, more States will become a 
party of this Convention in the near future.  
 

Poblete Vilches v. Chile - discrimination of an older person in the context of health care33 

 
27 I/A Court H. R., Case of Guerrero, Molina et al. v. Venezuela. Merits, Reparations and Costs. Judgment of June 3, 2021. 
Series C No. 424.  
28 Many of which have been included in the I-A Court’s case-law when interpreting the phrase “any other social 
condition” of Article 1.1 of the American Convention.  
29 Mexico and Uruguay.  
30 For more details regarding the principles inspiring the convention, see: Piovesan, Flávia. Protection of the rights of 
the elderly. The impact of the Inter-American System. ReVista. Harvard Review of Latin America (2019).  
31 Other international human rights treaties that adopt this asymmetric approach and explicitly provide for positive and 
affirmative measures are the Convention on the Elimination of All Forms of Discrimination against Women; the 
International Convention on the Elimination of All forms of Racial Discrimination; and the Convention on the Rights of 
Persons with Disabilities.  
32 For some examples, see this global platform: https://corona-older.com/.  
33 I/A Court H.R., Case of Poblete Vilches et al. v. Chile. Merits, Reparations and Costs. Judgment of March 8, 2018. Series 
C No. 349.  
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In the context of specific cases, this was the first time in which the I-A Court established the 
international responsibility of a State for discrimination on the basis of age.  
 
The case concerns the death of an older person due to the failure of a public hospital to provide 
the healthcare that he needed. Mr. Poblete was first hospitalized with a respiratory deficiency on 
January 2001. A lung intervention was performed while he was unconscious and without the 
informed consent of his relatives. Mr. Poblete was prematurely discharged from the hospital.  A 
few days after the discharge he had to be hospitalized again with a number of complications. 
During the second hospitalization, he needed intensive care and a ventilator, but he only received 
intermediate care. Mr. Poblete’s intensive care was deprioritized in part because of his age.  
  
The I-A Court analyzed two specific aspects of the healthcare received by Mr. Poblete that were 
framed under the immediate obligations of the State of Chile with respect to the right to health: i) 
emergency healthcare; and ii) reinforced obligations stemming from the right to health of older 
persons, taking into account their particular situation of vulnerability. The Court concluded that 
both hospitalizations failed to comply with the standards of quality, availability, accessibility and 
acceptability; and that Mr. Poblete was discriminated against as an older person in the access to 
the intensive medical attention that he needed. It is worth mentioning that, beyond the standards 
on the healthcare of older persons and on emergency treatment, the case is particularly relevant 
because it is the first judgment referring in general to the rights of older people, a group subject to 
special protection that was absent in the case law of the I-A Court.  
 

Guerrero Molina v. Venezuela – discrimination of a young person by the police34  
 

More recently, the I-A Court decided a case of two arbitrary deprivations of liberty, torture and 
cruel, inhumane and degrading treatment and extrajudicial killings on the part of the police. This 
case, as many others decided by the Commission and the Court, was one example of a more general 
context of police abuse in Venezuela that followed a specific pattern and modus operandi. A part 
of such pattern was the targeting of young poor men as suspicious, dangerous or criminals. The 
Court stated that “police conduct against Jimmy Guerrero, which was detrimental to his rights, as 
specified below, was based on stereotypes resulting from assuming young men living in poverty 
were dangerous or likely to engage in illegal activity”. 
 
Therefore, in addition to establishing the international responsibility of the State for the violations 
of the rights to life, personal integrity and personal liberty, the I-A Court concluded that the acts 
of the police also amounted to discrimination on the bases of socio-economic status and age. This 

 
34 I/A Court H. R., Case of Guerrero, Molina et al. v. Venezuela. Merits, Reparations and Costs. Judgment of June 3, 2021. 
Series C No. 424. 
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means that up to now, the I-A Court has decided two cases of discrimination on the basis of age, 
one concerning an older person and another one concerning a young person.  

 
The differential approaches with respect to children and older persons 

 
In addition to the previous cases that were clearly framed as discrimination on the basis of age, the 
I-A system is mindful of the needs for differential approaches with respect to specific groups. In 
the context of age, there is a clear understanding that States are under the obligation to provide for 
a special and differentiated treatment to both children and older persons. With respect to children, 
the principles of special protection and best interest of the child, that inspire the case-law of the I-
A Court in cases of children and adolescents35, directly encompass the idea of not only differential 
approaches but also of heightened or reinforced obligations. Regarding older persons, the need for 
a differential approach and also reinforced obligations on the part of the States, inspired the 
adoption of a specific convention and has been considered by the I-A Court, in addition to the 
Poblete case, in other cases related to social security36 as well as recently on its Advisory Opinion 
related to differential approaches in the context of deprivation of liberty37.  
  
Conclusion 
 
The I-A System has developed a strong legal frame-work and case-law with respect to equality 
and non-discrimination. But the prohibition of age discrimination in the I-A System is still 
evolving and poses important challenges – some substantive and others institutional.  
 
With respect to the protection of the ground itself, one can find an initial ambivalent position 
regarding the symmetric or asymmetric approach to this ground. However, now it is clear that the 
I-A Court leans towards a more symmetric understanding of the ground “age” that is not limited 
to specific groups that due to their age require special protection or differentiated approaches 
(children, adolescents and older persons), but includes the chronological age in general. 
Considering that in the opinion of the I-A Court, all grounds protected by Article 1.1 of the 
American Convention trigger a strict scrutiny, this means that any differential treatment based on 
chronological age would be presumed unconventional, the burden of persuasion and proof shifts 
to the State and each step of the proportionality test would have to be considered with the stricter 
scrutiny. But this does not sound quite right. A legal framework should not reprove with the same 
vehemency the deprioritization of an older person by the health system and the constitutional 

 
35 See for example cases: Atala Riffo and daughters v. Chile, Forneron and daughter v. Argentina, Mendoza and others 
v. Argentina, VRP and VPC v. Nicaragua; Ramírez Escobar and others v. Guatemala, to name a few  
36 See for example cases: Muelle Flores v. Peru and National Association of Discharged and Retired Employees of the 
National Tax Administration Superintendence (ANCEJUB-SUNAT) v. Peru. 
37 I/A Court H.R., Differentiated approaches with respect to certain groups of persons in detention (Interpretation and 
scope of Articles 1(1), 4(1), 5, 11(2), 12, 13, 17(1), 19, 24 and 26 of the American Convention on Human Rights and other 
human rights instruments). Advisory Opinion OC-29/22 of May 30, 2022. Series A No 29. Para 337 – 386.  
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requirement of having a minimum age to run for President. It is easier to claim a strict scrutiny for 
the former than for the latter. The ground ‘age’ is precisely one of those that challenge the idea 
that symmetrically defined prohibited grounds must always trigger the same level of scrutiny.  
 
Another complexity of the prohibition of age discrimination is whether the idea of a heightened 
level of scrutiny of any differential treatment based on age, conspires against the fulfillment of the 
special protection obligation or the need for a differentiated approach that are particularly stronger 
with respect both to children and adolescents and to older persons. The jurisprudential 
development of this topic will need to reconcile the apparent tension between consistently 
requiring States to adopt special and differentiated measures with respect to both groups and the 
idea that any differential treatment based on age triggers a strict scrutiny.  
 
More on the institutional side, unfortunately the I-A System has not received a particularly relevant 
number of cases related to discrimination on the basis of age. This is a limitation for a 
jurisprudential development of the issue that takes into consideration its special challenges and 
very varied nature. To overcome this limitation of the case system, particularly the I-A 
Commission is in a better position to include this issue more deliberately in its agenda. Just to 
mention some examples and considering the very limited jurisprudential development, the 
Commission could adopt a policy of prioritization of cases with allegations of age discrimination 
as happened in the past with respect to other forms of discrimination that were absent for the case-
law. Also, the Commission could strengthen the steps taken with the creation of the Rapporteurship 
on the Rights of Older Persons by drafting and adopting a regional thematic report, producing an 
integral diagnosis of the human rights violations, including discrimination, that older persons face, 
as well as recommendations to overcome such violations. The Commission should also be 
deliberate in including the situation of older persons (as it has done historically with respect to 
children) in all its monitoring activities, including in situ and working visits as well as in country 
reports.  
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Age Discrimination and the Personhood of Children and Youth 

 
Jonathan Todres* 

 
 
A significant percentage of the population of the United States, or any other country, lives without 
voting rights, is prohibited from holding public office, has restricted access to employment 
opportunities, and is subjected to greater restrictions on their participation rights such as freedom 
of expression, association, and assembly.1 Children (individuals under 18 years of age2) constitute 
more than twenty percent of the U.S. population.3 In other countries, they represent close to half 
the population.4 If this were another group, there would likely be uproar and accusations of 
discrimination. But because the group is children, such differential treatment is rarely questioned.  
 
The construct of a bright-line rule dividing childhood and adulthood, while advantageous for 
administrative reasons, fails both to recognize the full personhood of young people and account 
for developing nature of childhood. It also deprives communities and countries of valuable 
contributions from its youngest members. Moreover, it does not even accurately reflect the state 
of the law, as various areas of law draw the line at different ages.5 
 
The essay questions this bright-line distinction, which has most commonly been drawn at 18 years 
old. It focuses in particular on young people’s participation rights. Evolving understandings of 
both children’s rights and child and adolescent development necessitate a rethinking of the legal 
regulation of childhood and emerging adulthood.6  
 
 
The Legal Regulation of Children and Adolescents 

 
* Jonathan Todres is a Distinguished University Professor & Professor of Law, Georgia State University College of Law. 
Thank you to Nirej Sekhon for his feedback on a draft of this essay and to Cody A. Choi for his valuable research 
assistance. This essay was published in Harvard Human Rights Journal Online (December 2022), 
https://harvardhrj.com/2022/12/age-discrimination-and-the-personhood-of-children-and-youth/.  
1 See Jonathan Todres, Charlene Choi, & Joseph Wright, A Rights-based Assessment of Youth Participation in the United 
States, 95 TEMPLE L. REV. __ (forthcoming Spring 2023). 
2 See Convention on the Rights of the Child, art. 1, Nov. 20, 1989, 1577 U.N.T.S. 3 (defining a child as any individual under 
18 years of age) [hereinafter “CRC”].  
3 Stella U. Ogunwole et al., Population Under Age 18 Declined Last Decade, U.S. CENSUS BUREAU (Aug. 12, 2021), 
https://www.census.gov/library/stories/2021/08/united-states-adult-population-grew-faster-than-nations-total-
population-from-2010-to-
2020.html#:~:text=By%20comparison%2C%20the%20younger%20population,from%2074.2%20million%20in%20201
0 [https://perma.cc/7LET-DDEH] (approximately twenty-two percent of the US population is under 18 years of age). 
4 Canela López, The Countries with the Youngest Populations in the World, BUSINESS INSIDER (Sept. 6, 2019, 2:32 PM), 
https://www.businessinsider.com/countries-youngest-populations-most-children-2019-9 [https://perma.cc/7QBS-
7F5N].  
5 For example, in the U.S., minimum ages for voting, work, and criminal responsibility vary considerably. See Jonathan 
Todres, Maturity, 48 HOUS. L. REV. 1107 (2012). 
6 In this essay, I use “child” as defined in the CRC (any individual under 18 years of age), and emerging adulthood to 
cover the span from eighteen years of age to mid-20s. Adolescence, which is often described as covering ages 10-25, 
spans across both categories.  
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The legal regulation of childhood is an inconsistent blend of rules and standards. Legal scholars 
have long debated the relative merits of framing legal mandates as rules versus standards.7 Rules—
such as minimum age laws—offer greater clarity ex ante, but they can be both over- and under-
inclusive.8 In contrast, standards—which “employ more ‘evaluative’ criteria, such as 
reasonableness, … or use multi factor or ‘totality of the circumstances’ tests that do not specify 
the weight to be given to individual factors”9—offer greater flexibility but less ex ante certainty. 
 
The law in the United States tends to rely heavily on rules with respect to rights and opportunities 
for young people but often turns to standards when imposing responsibility on children.10 That is, 
for voting rights and economic opportunities (e.g., work, entering into contracts), the law relies on 
minimum age rules that exclude young people regardless of their individual capacity. However, 
when it comes to punishment of young people, the law often relies on standards to evaluate 
individuals to determine whether they are mature enough to be held accountable for their actions.11 
 
From a human rights perspective, a default stance that categorically denies participation rights and 
other rights but allows flexibility to hold individuals accountable for missteps is inherently 
problematic. Each side of this equation merits further examination, but I focus the remainder of 
this essay on the use of rules to categorically deny young people’s participation rights.12 Every 
rule has a justification—that is, a “purpose or goal that the rule is thought to advance”13—and the 
anti-discrimination framework of human rights law offers a vehicle for reexamining justifications 
for rules that deny young people their participation rights. 
 
Justifications for Differential Treatment 
 
Under international law, differential treatment must advance a legitimate aim and be 
proportionate.14 As the European Court of Human Rights has held, “the principle of equality of 
treatment is violated if the distinction has no objective and reasonable justification … and there is 
no reasonable relationship of proportionality between the means employed and the aim sought to 

 
7 For a concise explanation of the “rules” versus “standards” debate, see Russell D. Covey, Rules, Standards, Sentencing, 
and the Nature of Law, 104 CALIF. L. REV. 447, 458-63 (2016). But see Pierre Schlag, Rules and Standards, 33 UCLA L. REV. 379 
(1985) (critiquing the debate). 
8 FREDERICK SCHAUER, PLAYING BY THE RULES: A PHILOSOPHICAL EXAMINATION OF RULE-BASED DECISION-MAKING IN LAW AND IN LIFE 31-
32 (1991). 
9 Covey, supra note 7, at 461. 
10 Todres, supra note 5, at 1111.  
11 In this essay, I focus on the regulation of young people’s agency. So, for example, the best interests of the child is a 
standard that allows decision-makers to make case-specific decisions, but it is most often used in cases, such as child 
custody, in which the child is primarily a passive agent subject to adult decision-making. 
12 In theory, the flexibility of a standards approach to juvenile justice could account for the developmental nature of 
childhood in a way that is supportive of young people’s healthy development, rather than taking a punitive approach 
to what is often typical adolescent behavior. See KRISTIN HENNING, THE RAGE OF INNOCENCE: HOW AMERICA CRIMINALIZES BLACK 
YOUTH 228 (2021) (“Black youth who act out as a symptom of their mental health challenges are often punished, 
excluded from school, or arrested.”). 
13 Covey, supra note 7, at 459. 
14 Daniel Moeckli, Equality and Non-Discrimination, in INTERNATIONAL HUMAN RIGHTS LAW, 148, 157 (3rd ed. 2018). 
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be realised.”15 With respect to young people, the state has two important functions: protecting 
young people from harm and supporting their healthy development. Differential treatment of 
young people has long been justified by the need to protect children. For example, child labor laws 
seek to protect children from work that would interfere with their education or healthy 
development.16 Similarly, the law limits children’s right to enter into enforceable contracts because 
minors are “perceived as having far less capability to engage in fair exchange over the long term.”17 
Both of these constraints are justified as protective measures, even though they limit young 
people’s autonomy and could adversely affect the economic well-being of the child and their 
family.  
 
But while the state has a legitimate interest in protecting children from harm,18 the legal regulation 
of childhood extends well beyond protective measures. On many issues—particularly ones 
implicating children’s agency—the law opts for rules that treat children as lacking capacity, as 
“becomings” not “beings.”19  Such restrictions do not appear to serve either the purpose of 
protecting children from harm or ensuring their healthy development. Instead, minimum age rules 
on young people’s agency—e.g., voting and holding public office—are typically not justified on 
protective or supportive grounds. Rather, young people are denied access to these spaces because 
they are deemed incompetent or lacking maturity.  
 
Not only does the law deny individuals under 18 years of age the right to vote—that is, to have a 
say in who represents them—but young people must wait even longer to be eligible to hold public 
office. The U.S. Constitution requires that individuals be at least 25 years old to serve in the House 
of Representatives and at least 30 years old to serve in the Senate.20 In The Federalist, No. 62, 
James Madison offered a justification for a higher minimum age of Senators by saying that serving 

 
15 Case relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium (Belgium Linguistics 
Case) (No 2) (1968) 1 EHRR 252, para 10. 
16 See Wage & Hour Div., U.S. Dep’t of Labor, Child Labor Bull. 101, Child Labor Provisions for Nonagricultural Occupations 
Under the Fair Labor Standards Act 1 (2010), http://www.dol.gov/whd/regs/compliance/childlabor101.pdf 
[https://perma.cc/47LF-ZKFE] (stating that the federal youth employment provisions “were enacted to ensure that 
when young people work, the work is safe and does not jeopardize their health, well-being or educational 
opportunities”). 
17 Michael Glassman & Donna Karno, On Establishing a Housing Right of Contract for Homeless Youth in America, 7 SEATTLE 
J. FOR SOC. JUST. 437, 438 (2008); Todres, supra note 5, at 1125. 
18 Meredith Johnson Harbach, Childcare, Vulnerability, and Resilience, 37 YALE L. & POL’Y REV. 459, 516 n.274 (2019) (“The 
notion that the state is empowered and indeed required to step in to protect children in certain circumstances has a 
long history in our legal tradition. Broadly speaking, the parens patriae principle recognizes that the state has a right 
and responsibility to protect those who cannot protect themselves.”). 
19 See Michael Freeman, Taking Children’s Human Rights Seriously, in THE OXFORD HANDBOOK OF CHILDREN’S RIGHTS LAW 49, 
57 (Jonathan Todres & Shani M. King eds., 2020); Anne C. Dailey, Children’s Constitutional Rights, 95 MINN. L. REV. 2099, 
2104 (2011); Jens David Ohlin, Is the Concept of the Person Necessary for Human Rights?, 105 COLUM. L. REV. 209, 215 (2005) 
(“Depending on [] age, a child may not yet have fully developed the hallmarks of rational agency such as means-end 
reasoning, accepting the logical consequences of beliefs and desires, and the transitive ordering of preferences. Such 
capacities develop with time and it is these deeper properties, and their fluctuations, that are the source of our intuition 
that children are persons to some lesser degree than adults.”) 
20 Constitutional Qualifications for Senators, U.S. SENATE, 
https://www.senate.gov/artandhistory/history/common/briefing/Constitutional_Qualifications_Senators.htm 
[https://perma.cc/4CLN-5Q7A] (last visited Nov. 1, 2022).  
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in the Senate necessarily required a “greater extent of information and stability of character.”21 
Said another way, the founders believed that elected government leaders should have experience 
and maturity.  
 
Age, however, is a poor proxy for experience.22 A 16- or 17-year-old may in fact have more 
relevant lived experience with respect to particular social issues than a 25-year-old or 30-year-old. 
To take just one example, children today are the only ones alive who know what it is like to go to 
school during a global pandemic.23 That lived experience imbues them with experience and 
insights that many adults will not have when evaluating education policy options.24 
 
Moreover, in recent years, individuals in the United States have been elected to office with little 
to no relevant policymaking experience. Indeed, their campaigns often tout their lack of political 
experience as one of their primary strengths.25 Conversely, many young people serve in Youth 
Councils and Congresses and arguably have a greater understanding of the legislative process than 
many adults.26  
 
Beyond questions about whether the state advances a legitimate aim by categorically excluding 
young people from the political arena, under human rights law differential treatment must be 
proportionate to be sustained. Unlike standards, rules are blunter instruments that make 
proportionality harder to achieve. Categorical denials of individual rights—such as barring under-
25-year-olds from holding office or under-18s from voting—should be considered inherently 
suspect. Can we say categorically that 22-year-olds are more akin to 12-year-olds than they are to 
32-year-olds when it comes to serving in public office? Are 16-year-olds more akin to 6-year-olds 
than 26-year-olds in terms of capacity to chose which candidates for office to support? Although 
age may be a better proxy for maturity than it is for experience, it is still imperfect. Minimum age 
rules are inevitably overinclusive in that they deny participation rights to many young people who 
are fully capable of responsibly exercising those rights. Moreover, such categorical denial of civil 
and political rights seems to ignore what development science has shown: First, with respect to 

 
21 Id.  When the drafters of the Constitution decided on these requirements, they were aware that members of 
parliament in the U.K. at that time needed to be only 21 years old, yet they opted for a higher minimum. Id. 
22 That is, while additional years provide the possibility of gaining experience, it offers no guarantee that an individual 
will gain the experience needed to successfully do a particular job.  
23 Tammy Chang & Jonathan Todres, Listening to Young People Could Help Reduce Pandemic-related Harms to Children, 
THE CONVERSATION (June 2, 2022, 8:14 AM), https://theconversation.com/listening-to-young-people-could-help-reduce-
pandemic-related-harms-to-children-179745 [https://perma.cc/42ZD-B66Y].  
24 Erin G. Fox, Nicole F. Kahn, and Gabrielle Battle, When Youth Are Experts in the Field, ISSUES IN SCI. & TECH. (May 3, 2022), 
https://issues.org/youth-experts-bcyf-nasem-fox-kahn-battle/ [https://perma.cc/T6T2-Y28B].  
25 Britt Peterson, A Brief History of Washington Insiders Claiming to be Outsiders, WASHINGTONIAN (Apr. 8, 2016), 
https://www.washingtonian.com/2016/04/08/a-brief-history-of-washington-insiders-claiming-to-be-outsiders/ 
[https://perma.cc/QC7A-S83R]. 
26 See, e.g., THIRTY-THIRD GUAM YOUTH CONGRESS, https://guamyouthcongress.wixsite.com/33rdgyc 
[https://perma.cc/2G85-PE57]; YOUTH COMMISSION, CITY AND COUNTY OF SAN FRANCISCO, 
https://sfgov.org/youthcommission/ [https://perma.cc/WR4A-69TU]; YOUTH COMMISSION, CITY OF BALTIMORE, 
https://youth.baltimorecity.gov/about-0 [https://perma.cc/BP9A-MHTS]; YOUTH COUNCIL, CITY OF FRAMINGHAM MA, 
https://www.framinghamma.gov/2789/Youth-Council [https://perma.cc/B6U5-WKXW] . 
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some tasks, adolescents’ capacity is not significantly less than that of adults.27 And, second, 
lumping all young people into a single category of “children” fails to account for the dramatic 
differences in capacities across the span of childhood.  
 
The Impact of Categorical Exclusions of Young People 
 
In recent years, we have seen young people come to the forefront of human rights and social justice 
movements. At age 17, Malala Yousafzai became the first child to receive the Nobel Peace Prize 
for her work on girls’ education. Greta Thunberg has become as global leader on climate change 
mitigation. And many other young people have assumed leadership roles on issues including gun 
violence, immigration, racial justice, climate change, and other pressing challenges.28 These 
actions have been significant, yet most of them occur outside of, and often in spite of, the state.29 
Categorical exclusions of young people have left them few official pathways to contribute to and 
shape the direction of their communities and nations.  
 
Overall, this default rule of disqualification of young people conflicts with the notion that rights 
are inherent. If rights are inherent to all human beings, they exist from birth. Children’s rights law, 
for example, holds that every child “capable of forming a view” has the right to express that view 
on matters affecting the child.30 Not accepting that children have rights equates to saying rights 
are not inherent but are granted by governments when individuals reach adulthood. Dependent on 
government largesse is precisely what rights are not in theory and should never be in practice.  
 
This does not mean all minimum age rules are invalid. However, it does mean that the default 
position must be recognition that individuals are rights holders and, therefore, any differential 
treatment must reflect a more nuanced understanding of children’s capacities than categorial 
exclusions do.  
 
 
 

 
27 See, e.g., Megan E. Hay, Incremental Independence: Conforming the Law to the Process of Adolescence, 15 WM. & MARY J. 
WOMEN & L. 663, 679 (2009) (“Using a conservative reading of the research, the general framework presumes that by age 
fifteen, adolescents have the requisite cognitive maturity to understand each of these activities and articulate 
reasonable decisions.”); see generally Joshua A. Douglas, The Right to Vote Under Local Law, 85 GEO. WASH. L. REV. 1039, 
1061 (2017) (“Voting, after all, is a fundamental right. It provides the foundation of our democracy. Children are part of 
and affected by that democracy …. Allowing youth to vote is preservative of youth rights in our democracy.”). 
28 See, e.g., SUNRISE MOVEMENT, https://www.sunrisemovement.org/ [https://perma.cc/JN9M-U3SD]; FRIDAYS FOR FUTURE, 
https://fridaysforfuture.org/ [https://perma.cc/J8V3-BBC6]; MARCH FOR OUR LIVES, https://marchforourlives.com/ 
[https://perma.cc/EK7T-7N27]; YOUTH JUSTICE COALITION, https://youthjusticela.org/ [https://perma.cc/4CW6-ZXQK]; see 
also, YOUNG WOMEN’S FREEDOM CENTER, https://youngwomenfree.org/freedom-2030-charter/ [https://perma.cc/JEK9-
MAK4]; UNITED WE DREAM, https://unitedwedream.org/ [https://perma.cc/N6L5-YYZB]. 
29 Indeed, young people must navigate additional restrictions on speech in schools or limitations on assembly rights 
imposed by status offence laws.  
30 CRC, supra note 2, art. 12. The CRC, however, did not recognize voting rights for children. 
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Age discrimination exceptionalism? A children’s rights perspective 

Wouter Vandenhole 
Law and Development Research Group, Faculty of Law, University of Antwerp 

 

Discrimination on the basis of chronological age (in short: age discrimination) is an under-
researched dimension of human rights discrimination law. In what follows, I will explore some 
of the conceptual challenges that age discrimination may pose from the perspective of 
international children’s rights law. I ask two questions. First, I wonder whether we need to treat 
age differentiation differently than other differentiations under international human rights 
discrimination law. Is there a need for age discrimination exceptionalism within international 
human rights discrimination law? Second, I explore whether child exceptionalism is required 
in international human rights law with regard to age discrimination. 

 
Age discrimination exceptionalism in international human rights discrimination law: does 
age differentiation require very weighty reasons? 

 
In international human rights law, there is no absolute prohibition of differential treatment, 
whatever the ground on which the differentiation takes place: differential treatment is 
permissible if a reasonable and objective justification can be offered. Such a justification 
requires a legitimate aim and proportionality between the differentiation and the aim pursued. 

Non-discrimination and equality provisions in international human rights treaties contain a long 
list of grounds on which discrimination must be prohibited. The grounds that the general United 
Nations core human rights treaties have in common are race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth, and other status.1 Except for 
the Charter of Fundamental Rights of the European Union (Article 21(1)) and the Inter-
American Convention on Protecting the Human Rights of Older Persons (Article 5), age is 
typically not included in such a list. However, most lists of discrimination grounds are semi-
open, and the open category of “other status” allows for inclusion of age. The European Court 
of Human Rights (ECtHR) – a regional human rights court that monitors the European 
Convention on Human Rights – seems to accept at least implicitly that age (difference) also 
comes under the category of “other status”.2 The Court of Justice of the European Union (CJEU) 
considers non-discrimination on grounds of age as a general principle of EU law.3 

In principle, I see no reason for age discrimination exceptionalism, that is, for treating age 
discrimination differently than discrimination on other grounds. All grounds are in principle 
considered to be of equal importance. A counterargument may be advanced against this position 

 
1 For more details and a thorough comparison, see Wouter Vandenhole, NON-DISCRIMINATION AND EQUALITY IN THE VIEW 
OF THE UN HUMAN RIGHTS TREATY BODIES (2005). 
2 D.G. v. Ireland, App. No. 394/74/98, 115 (May 16, 2002); Schwizgebel v. Switzerland, App. No. 25762/07, 90 (June 
10, 2010). 
3 Case C-144/04, Werner Mangold v. Rüdiger Helm [GC], 2005 E.C.R. I-09981  
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by reference to the case law of the ECtHR, in which some grounds of differentiation are 
approached more strictly than others. 
 
The ECtHR has argued that some grounds of differentiation are particularly suspect. These 
particularly suspect grounds include gender, sexual orientation, birth out of wedlock, 
nationality, disability and ethnic origin (for the latter ground, the ECt.HR applies an even 
stricter approach).4 The consequence of considering a ground as particularly suspect is that 
“very weighty reasons” are required in order to be able to justify differential treatment based 
exclusively on such a ground.5 
 
For now, the ECtHR has not yet included age in the list of particularly suspect grounds. 
Therefore, differentiation on grounds of age does not require very weighty reasons for the 
ECtHR. 
 
Should the ECtHR require “very weighty reasons” for age differentiation? In my view, that 
depends on what unites the particularly suspect grounds. The unifying element – in the words 
of the ECtHR in the Guberina case – is a concern with a: 
 

“particularly vulnerable group in society that has suffered considerable discrimination 
in the past […]. The reason for this approach, which questions certain classifications per 
se, is that such groups were historically subject to prejudice with lasting consequences, 
resulting in their social exclusion. Such prejudice could entail legislative stereotyping 
which prohibits the individualised evaluation of their capacities and needs.”6 
 

Whereas Guberina concerned differentiation on grounds of disability and sought to address 
ableism, a similar reasoning could arguably be applied to ageism against children (adultism) as 
well. Children have historically been subject to prejudice, which has led to legislative 
stereotyping that “prohibits the individualised evaluation of their capacities and needs”, and 
which continues to result in their social exclusion. The new sociology of childhood has 
convincingly argued that children were and continue to be considered as “not-yets”, which has 
led to legislative stereotyping in which children are depicted as vulnerable and immature, and 
therefore considered legally incompetent. An important difference, however, is that persons by 

 
4 D.H. and others v. Czech Republic, App. No. 57325/00, ¶ 176, 196 (Nov. 13, 2007), 
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-2439%22]} 
5 Guberina v. Croatia, App. No. 23682/13, ¶ 73 (March 22, 2016), 
https://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=003-5332264-
6646797&filename=Judgment%20Guberina%20v.%20Croatia%20-
%20failure%20to%20take%20account%20of%20handicapped%20child%27s%20need%20in%20application%20of
%20tax%20legislation.pdf. Note that the suspect nature of the ground of differentiation is not the only element 
that defines the scope of the margin of appreciation a state enjoys in assessing whether different situations justify 
differential treatment. Other elements that impact on the breadth of the margin of appreciation are “general 
measures of economic or social strategy”. When it comes to such measures, the margin of appreciation allowed to 
a State will usually be a wide one (Stec and others v the United Kingdom [GC], Nos. 6531/01 and 65900/01, ¶ 52 
(March 22, 2016)). However, “even a wide margin in the sphere of economic or social policy does not justify the 
adoption of laws or practices that would violate the prohibition of discrimination.” (J.D. and A. v the United 
Kingdom, Nos. 32949/17 and 34614/17, ¶ 83 (October. 24, 2019)). 
6 Id. 
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definition belong only temporarily to the group of children, that is, until they reach the age of 
majority. So, perhaps, not age discrimination exceptionalism but child exceptionalism is 
needed. 
 
Child exceptionalism: does the position of vulnerability of children trump the general 
human rights discrimination logic? 
 
I approach children’s rights as the human rights of children, and children’s rights law as part 
and parcel of human rights law.7 Therefore, the approach to age discrimination in children’s 
rights law must be aligned as much as possible with the approach taken to age discrimination 
more generally in human rights law. In the previous section, I concluded that age is not 
considered, and perhaps should not be considered by the ECtHR as a particularly suspect ground 
in relation to children. Whereas children share some characteristics with other groups with 
regard to whom differential treatment has been considered particularly suspect, people 
inevitably belong to the category of children for a limited period of time only (until the age of 
majority). But perhaps the unique position of children, as having agency but also being in a 
position of vulnerability, necessitates child exceptionalism?8  
 
Children’s rights can be grouped in three categories so as to reflect that unique position of 
children: the equal rights that children share with adults; their differentiated (often enhanced) 
rights; and their special (protection) rights.9 Special protection of children is epitomized by the 
best interests principle. So, could it be argued that the best interests principle requires child 
exceptionalism – special treatment of children – in human rights non-discrimination law? 
 
Article 3.1 of the Convention on the Rights of the Child (CRC) requires States to ensure that 
the best interests of the child are a primary consideration in all decisions regarding children, 
including in questions of differential treatment. The CRC Committee has assigned the best 
interests of the child a threefold status: that of a substantive right, an interpretative legal 
principle, and a rule of procedure.10 However, the weight that is to be given in the abstract to 
the best interests of the child is unclear: does it imply prioritisation or does it trump the other 
rights and interests? Prioritisation of the child’s best interests means that, “[i]f a legal provision 
is open to more than one interpretation, the interpretation which most effectively serves the 
child’s best interests should be chosen.”11 In general, the best interests of the child do not trump 
other rights and interests. Article 3 CRC clearly reads that the best interests of the child shall 
be (only) 'a primary consideration’, not the primary or paramount consideration. The best 
interests of the child are therefore to be balanced with other interests,12 although they enjoy “a 

 
7 Wouter Vandenhole, Children’s Rights from a Legal Perspective: Children’s Rights Law, in ROUTLEDGE INTERNATIONAL 
HANDBOOK OF CHILDREN’S RIGHTS STUDIES (Wouter Vandenhole ed., 2015). 
8 See generally WOUTER VANDENHOLE AND GAMZE ERDEM TÜRKELLI, ADVANCED INTRODUCTION TO CHILDREN’S RIGHTS (2022). 
9 Id at 3. 
10 General Comment No. 14 on the Right of the Child to Have His or Best Interests Taken as a Primary 
Consideration (art. 3, para. 1), U.N. Doc. CRC/C/GC/14, para. 6 (2013).  
11 Id at para. 6(a). 
12 Id at para. 60. 
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larger weight”.13 In specific cases, where the child’s best interests are the paramount or primary 
consideration, for example in the context of adoption (see Article 21 CRC), the best interests of 
the child go beyond prioritisation, and become the decisive factor. Instead of an abstract 
approach, we have suggested a case-by-case best interests test, accompanied by three 
safeguards: the best interests of the child cannot be defined without hearing and taking into 
account the views of the child; the best interests needs to be defined by reference to all other 
human rights of the child; and the best interests of the child must be considered chronologically 
prior to and as hierarchically higher than other interests.14 In this case-by-case approach, the 
best interests of the child do enjoy prioritisation, but they do not categorically trump other rights 
and interests. 
 
What does this mean for the question of child exceptionalism in the context of age 
differentiation? The CRC Committee has mainly emphasized that the best interests principle 
may require States to take, “appropriate proactive measures…to ensure effective equal 
opportunities for all children to enjoy the rights under the Convention. This may require positive 
measures aimed at redressing a situation of real inequality.”15 In other words, in the CRC 
Committee’s view, the best interests of the child principle takes us beyond negative obligations 
(obligations not to discriminate), and mainly necessitates differential treatment of children to 
bring about substantive equality. This may be the case between children and adults, and between 
children of different age ranges. 
 
The ECtHR has argued that differential treatment is required if someone finds themselves in a 
relevant different situation, unless an objective and reasonable justification for equal treatment 
can be given.16 It accepts that, “with regard to all actions concerning children with disabilities 
the best interest of the child must be a primary consideration.”17 Even more so, where a family 
tie is established between a parent and a child, “particular importance must be attached to the 
best interests of the child, which, depending on their nature and seriousness, may override those 
of the parent.”18 In other words, sometimes the best interests of the child may trump the rights 
and interests of the parents. However, this argument was accepted in a case about differential 
treatment of adults; the Court has not extended this reasoning to questions of differential 
treatment of children so far. 
 
The ECtHR came closest to the need for differential treatment of children in the area of juvenile 
justice, in cases about placement of children in detention pending placement in a suitable 
institution. It held that a difference in treatment between children in provisional placement in a 
remand prison and adults held in custody pending trial does not amount to discrimination, 

 
13 Id at para. 39. 
14 Wouter Vandenhole and Gamze Erdem Türkelli, The Best Interests of the Child, in THE OXFORD HANDBOOK OF 
CHILDREN’S RIGHTS LAW 203, 216-17 (Jonathan Todres and Shani M. King eds., 2019).  
15 General Comment No. 14 on the Right of the Child to Have His or Best Interests Taken as a Primary 
Consideration (art. 3, para. 1), U.N. Doc. CRC/C/GC/14, para. 41 (2013).   
16 Thlimmenos v. Greece, App. No. 34369/97, ¶ 44 (April 6, 2000); Stummer v. Austria [GC], App. No. 37452/02, ¶ 88 
(July 7, 2011). 
17 Guberina v. Croatia, App. No. 23682/13, ¶ 73 (March 22, 2016).  
18 Schwizgebel v. Switzerland, App. No. 25762/07, ¶ 95 (June 10, 2010). 
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because the differential treatment of the children “stems from the protective – not punitive – 
nature of the procedure applicable to juveniles.”19 There was therefore an objective and 
reasonable justification for any such difference in the treatment.20 A similar decision was 
reached in D.G. v. Ireland, where the Court held that in case, “there would be a difference in 
treatment between minors requiring containment and education and adults with the same 
requirements, any such difference in treatment would not be discriminatory stemming as it does 
from the protective regime which is applied through the courts to minors in the applicant’s 
position.”21 
 
In sum, in the context of juvenile justice, children may be treated differently compared to adults 
in their best interests, for the sake of their protection. The ECtHR has not yet established in the 
context of juvenile justice that they must be, but it did so in a migration detention case. In that 
case, the Court had to assess the deprivation of liberty of an unaccompanied, five year old child 
that was irregularly on the territory of Belgium, in a detention center for adults. The ECtHR 
held that in view of, “the absolute nature of the protection afforded by Article 3 of the 
Convention [the prohibition of torture, inhuman and degrading treatment or punishment], it is 
important to bear in mind that [her being in an extremely vulnerable situation] is the decisive 
factor and it takes precedence over considerations relating to the [young girl]’s status as an 
illegal immigrant.”22 In assessing the lawfulness of her detention, the Court found that the 
young girl’s detention, “in a closed centre intended for illegal immigrants in the same conditions 
as adults [took place in] conditions [which] were consequently not adapted to the position of 
extreme vulnerability in which she found herself as a result of her position as an unaccompanied 
foreign minor.”23 In other words, differential treatment was required for protection reasons, 
given her position of extreme vulnerability. 
 
A similar approach was taken by the Belgian Constitutional Court (BCC) on the question of the 
permissibility of euthanasia for children. In 2014, euthanasia was made possible in Belgium for 
children at their own request. The BCC held that heightened protection measures to safeguard 
the right to life were to be offered to children in comparison with adults, because of their 
vulnerability.24 Those protection measures include a more restrictive scope of application 
(psychological suffering cannot justify euthanasia for children, nor suffering that will not lead 
within a short time span to death), a binding assessment of the competence of the child by a 
child or youth psychiatrist or psychologist, and consent of the child’s legal representatives. 
 
In sum, child exceptionalism may be permissible or required, for protection reasons and based 
on a position of vulnerability. Child exceptionalism is not a form of age discrimination 
exceptionalism, but an application of standard approaches in non-discrimination and equality 
law. Those standard approaches require that equal cases are treated equally, and unequal cases 

 
19 Bouamar v Belgium, App. No. 9106/80, ¶ 67 (Feb. 29, 1988). 
20 Handbook, supra note 7, at 191. 
21 D.G. v. Ireland, App. No. 394/74/98, ¶ 115 (May 16, 2002). 
22 Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, App. No. 13178/03, ¶ 55 (Oct. 12, 2006).  
23 Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, App. No. 13178/03, ¶ 103 (Oct. 12, 2006).  
24 BCC, Oct. 29, 2015, n  ̊153/2015, ¶ B.18.  
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unequally. However, by acknowledging the need for unequal (protective) treatment of children 
due to their position of vulnerability, the stereotype that children are in a position of 
vulnerability and different from adults is reinforced. Child exceptionalism also reinforces an 
approach in which chronological age rather than maturity is considered. This illustrates once 
more the difference dilemma, as coined by Minow:25 there is a tension between the 
acknowledgement that children are equal to all other (adult) human beings, and the need for a 
child-specific approach. The dilemma lies in the fact that, “both neutral strategies that ignore 
difference and special treatment strategies that explicitly acknowledge difference backfire and 
curiously end up reinforcing or recreating the stigma of being different.”26 
 
Conclusion 
 
There are no strong reasons for age discrimination exceptionalism. General human rights law 
principles on non-discrimination and equality can be applied to age differentiation. In the 
current case-law of the ECtHR, age differentiation does not require “very weighty reasons” to 
be justifiable. It is unclear whether age may ever qualify as a particularly suspect ground that 
requires “very weighty reasons” to justify differentiation between children and adults, since 
people by definition only temporarily belong to the category of children. 
 
There is a case for child exceptionalism in the best interests of the child, for protection reasons. 
Therefore, age differentiation in favor of children may be justifiable or even mandatory in light 
of the different position of vulnerability of children. But any plea for child exceptionalism on 
grounds of age comes at a price: it reinforces ageism/adultism and stereotypes of children, and 
illustrates how the difference dilemma plays out with regard to children. 

 
25 MARTHA MINOW, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION AND AMERICAN Law (1990). 
26 Martha Chamallas, Making All the Difference: Inclusion, Exclusion, and American Law by Martha Minow (Book 
Review), 18 SIGNS: JOURNAL OF WOMEN IN CULTURE AND SOCIETY, 678, 679 (1993). 
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International and national law rarely refer explicitly to age discrimination, and even when they do, 
they typically focus on age discrimination against the elderly, not the young. Even the Convention 
on the Rights of the Child (CRC), one of whose foundational principles in article 2 is prohibition 
against discrimination, refers to a long list of factors such as race, ethnicity, sex, and disability, but 
not age, except potentially under “other status.” This essay takes up two lines of thought stemming 
from this situation. First, it explores what it means for children and young people to be 
discriminated against as children by a legally normative adultism. And second, it tests this problem 
against the issue of children’s rights to vote, that is, their fundamental right to participate in 
democratically determining rights. I argue that discrimination against children needs to be met 
with a systemically childist critique that can illuminate societal adultism and reimagine rights such 
as to vote beyond a regime of biases around age. 

The invisibility of age as a discriminatory factor for the young represents a kind of adultism 
or patriarchy with deep roots in social and legal history. The term adultism has been in use since 
1903 when the educator Patterson DuBois coined it to refer to the ways that children’s 
development is hindered by undue impositions of adult points of view. Since the 1990s, the term 
has come to signify, not just individual actions, but systemic normative biases across societies. 
Some refer to this type of discrimination against the young as an inherited form of social 
“prejudice” similar to racism and sexism (Gregoire and Jungers 2007, Young-Bruehl, 2011). 
Others speak of adultism as a type of political “oppression” that uses structures of power to silence 
and dominate over children’s lives. And others still use the term adultism in a poststructuralist 
sense to mean young people’s epistemological “marginalization” or consignment to social 
invisibility (Moosa-Mitha 2005, Wall 2010). 

If discrimination against the young has such profound normative roots, an adequate 
response must be critical, systemic, and political. To this end, I and others have developed the 
theoretical concept of childism, in analogy to critical perspectives like feminism, decolonialism, 
antiracism, and posthumanism. (Others like Young-Breuhl 2011 have used the word childism 
differently as another word for adultism). As I define it, childism is a critical lens for 
deconstructing adultism across research and societies and reconstructing more age-inclusive 
scholarly and social imaginations (Wall 2019). Feminism addresses gender discrimination by 
undoing patriarchal assumptions and developing gender-inclusive social norms. Decolonialism 
unpacks the continuing domination of the global north and empowers epistemologies arising from 
the grassroots global south. Likewise, childism fights children’s systemic discrimination by 
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empowering children and young people’s otherwise marginalized lived experiences to transform 
shared normative structures for all (Childism Institute 2022). 

The right to vote is a central and continuing concern in anti-discrimination movements 
around gender, race, ethnicity, and more. But less well known is that it has also and more recently 
arisen as a concern for the third of humanity who are children and youth under the age of 18. Calls 
have been made to eliminate all voting age discrimination since at least the 1970s (Farson 1974, 
Holt 1974). But the movement gained steam in the 1990s when child-led groups such as KRÄTZÄ, 
Foundation for the Rights of Future Generations, Association for Children’s Suffrage, National 
Youth Rights Association, and We Want the Vote started campaigning for ageless voting rights 
by organizing, pressuring representatives, and suing in courts. This movement has now been joined 
by adult-led groups such as YouthLaw Aotearoa, Freechild Institute, Children’s Voice 
Association, Children’s Rights International Network, Amnesty International UK, and most 
recently a global organization that I co-founded called the Children’s Voting Colloquium (2019). 
In recent years, there has been a gradual increase in media attention to the issue as well in Ted 
Talks, op-eds, white papers, blogs, and the like (Wall 2022). 

In the academy, the argument for ageless voting – now being made across disciplines such 
as law, political science, philosophy, childhood studies, history, economics, and pediatrics – is 
essentially two-fold. First, children’s exclusion from suffrage on grounds of incompetence is 
discriminatory, as it applies a false double standard to which adults are not held. Any legal age of 
voting is both under- and over-determinative, excluding some capable and including some not (or 
not as much). Legal scholar Samantha Godwin claims that denying children the right to vote 
violates US antidiscrimination law by failing a rigorous application of established equal protection 
jurisprudence (2011). Legal scholars Robert Goodin and Joanne Lau show that child voters would 
not reduce but, on the contrary, add to the pool of democratic competence by increasing the range 
of voting perspectives (2011). Political philosopher Claudio López-Guerra argues that the 
franchise capacity belongs to children as much as to adults if properly understood as the ability to 
experience the benefits of enfranchisement and the harms of disenfranchisement (2014). Others 
demonstrate that the most democratic definition of voting competence is neither literacy, 
knowledge of government processes, nor maturity, but rather the ability to participate in political 
discourse – something evidently possessed by children of most ages participating, for example, in 
climate movements, Black Lives Matter marches, gun legislation suits, religious freedom 
demonstrations, abortion campaigns, queer rights protests, labor unions, children’s parliaments, 
and a great deal more else (Munn 2018, Wall 2020, Wiland 2018). 

And second, the argument is made that ageless voting would systematically benefit 
children, adults, societies, and democracies. The idea here is that, compared to the alternatives, 
democracy works. Put differently, there is a government interest in being pressured by all instead 
of just a selection of a society’s great diversity of citizens. Some fear that children’s voting would 
adultify children, open them to manipulation, or lead to further harmful children’s rights such as 
to marry and drive. But scholars have argued, on the contrary, that children and youth would finally 
gain equal consideration in the minds of representatives (Hinze 2020, Priest 2016). Adults who 
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have or work with children would enjoy generally greater government support (Wall 2020). 
Governments would have to think about environmental sustainability, health care, and economics 
in the longer-term (Campiglio 2009, Modi 2018). And citizens no longer being taught in their early 
years that their voices do not count would likely grown up into less disengaged citizens and more 
resistant to authoritarian appeals (Cummings 2020).  

These nondiscrimination claims find at least implicit support in international law. The 1948 
Universal Declaration of Human Rights (UDHR) states in article 21.3 that “the will of the people 
shall be the basis of the authority of government; this will shall be expressed in periodic and 
genuine elections which shall be by universal and equal suffrage.” The International Covenant on 
Civil and Political Rights (ICCPR) asserts in article 25 that “Every citizen shall have the right and 
the opportunity … [t]o vote and to be elected at genuine period elections which shall be by 
universal and equal suffrage.” And the Convention on the Rights of the Child (CRC) – while 
arguably an attempt to remove rather than include children from international law (Imoh and 
Okyere 2020) – nevertheless supports in article 12 children’s “right to express [their] views freely 
in all matters affecting the child,” which clearly includes politics. Perhaps even more forcefully, 
CRC article 13 requires that “The child shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information of all kinds,” with restrictions “only” 
when it comes to the rights of others and public order: suggesting the right to impart one’s views 
via voting and without restrictions of age. Indeed, the CRC Committee has already taken steps in 
this direction already by recommending lowering the voting age in countries like Germany to 16 
(Zlotnik 2017).  

How these theoretical and legal implications are translated into national law is another 
matter. In the US, for example, the gradual expansion of suffrage to landowners, the poor, racial 
minorities, women, and 18-21-year-olds has been accomplished through a combination of revised 
state law protections and constitutional amendments. The US Supreme Court held in Dunn v 
Blumstein (1972) that voting rights are a “fundamental interest” that therefore must be subject to 
“strict scrutiny by the courts”; and that “the U.S. government entity limiting voting rights must 
carry the burden to justify the infringement.” However, no such government justification has ever 
to my knowledge been provided for denying voting rights to minors. The Twenty-Sixth 
Amendment protects the vote for citizens 18 and older without necessarily denying it for those 
younger. Most importantly, the Fourteenth Amendment guarantees “any person within [a state’s] 
jurisdiction the equal protection of the laws.” It could be argued that citizens under 18 in the US 
are currently discriminated against by being denied their fundamental interest in the right to vote.  
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